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The online world and those who inhabit it throw up challenges to the legitimacy of copyright 
law and the methods and effectiveness of enforcing it.  What might be styled the “open rights 
position” emphasises the utility of the internet as a communications medium and a source of 
freely-flowing ideas unsuited to copyright models grounded in the age of the printing press.  
The creative industries are anxious to ensure their intellectual property rights are not 
compromised by developments in technology which might in turn reduce incentives to 
innovate.  Governments across the world have worked on ensuring enforcement 
mechanisms remain effective while, at the same time, encouraging the creative industries to 
deploy some of their creativity towards the establishment of new, and more appropriate, 
business models. 

 

This information is provided to Members of Parliament in support of their parliamentary duties 
and is not intended to address the specific circumstances of any particular individual. It should 
not be relied upon as being up to date; the law or policies may have changed since it was last 
updated; and it should not be relied upon as legal or professional advice or as a substitute for 
it. A suitably qualified professional should be consulted if specific advice or information is 
required.  

This information is provided subject to our general terms and conditions which are available 
online or may be provided on request in hard copy. Authors are available to discuss the 
content of this briefing with Members and their staff, but not with the general public. 

http://www.parliament.uk/site_information/parliamentary_copyright.cfm
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1 Copyright and the internet 
[extracted from library standard note SN/HA/1191, Copyright, 14 March 2007] 
 
The internet and the ease of digital copying pose a challenge to existing copyright 
paradigms.1  Though there is still rather little case law in this context, the law of copyright will 
hold for most material on the web.  Placing a substantial part of a work on a web site without 
the express permission of the copyright owner would constitute a primary infringement.  Even 
putting a hypertext link to the copyright owner's page containing the relevant extract could 
infringe copyright,2 though without further case law the situation remains unclear.  But the 
relative complexity of copyright law, and the increasing ease (almost automatic) of copying, 
might argue against an equal footing with trade mark protection.  In an article in Justice of the 
Peace, the barrister Alan Murdie wrote: 
 

Such is the complexity of the field that there is no easy test to distinguish between 
legitimate and illegitimate forms of copying – each case will depend very much on its 
facts and its subject matter. With such uncertainty it would be otiose to apply criminal 
law to this and many similar situations…3 

 
Writing in the Financial Times, in the context of EC's (then) draft Copyright Directive, 
Professor James Boyle commented: 
 

The conventional wisdom about cyberspace is that it will lower the cost of copying and 
thus increase piracy. In order to maintain adequate incentives we must increase 
copyright protection … cutting back on the "fair use" or "fair dealing" rights of 
consumers and future creators, allowing media companies to wrap their products in 
digital barbed wire… This conventional wisdom is wrong, or at least incomplete.4 

 
While acknowledging that the internet facilitates illicit copying, he goes on to argue that it 
provides benefits to the rights holders, such as cheaper distribution and bigger markets.   
One response to the internet challenge has been the introduction of the Creative Commons 
licensing system.  Originating in the US in 2001, this system involves authors or producers of 
a work offering some of their rights to others, allowing re-use of the work, but only under 
certain specified conditions.  It could be seen as a middle way between the extremes of 
copyright-control and the uncontrolled exploitation of intellectual property.  Access to the 
BBC’s Creative Archive, for example, is based on the Creative Commons model. 
 
 
 
1  "Protecting copyright on the Internet", New Law Journal Information Technology Supplement, 21 September 

2001  
2  Shetland Times v. Shetland News 1997 S.L.T. 669, cited in: Peter Carey, Media Law (second edition, 1999) p 

201 
3  "Intellectual Property Rights and the Criminal Law", Justice of the Peace, 29 July 2000 p 601-3 
4  "Whigs and hackers in cyberspace", Financial Times, 12 February 2001 
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2 Digital Economy Act 2010 
The Digital Economy Act 2010 implements aspects of the former Government’s policy on 
digital media set out in the ‘Digital Britain’ White Paper published in June 2009.  The present 
Government has no plans to repeal any of the Act’s provisions.  Among the many diverse 
provisions of the Act are ones that impose obligations on internet service providers to reduce 
online copyright infringement.  Following amendments in the House of Commons Committee 
Stage, the Act does not contain measures originally in the Bill to extend copyright licensing 
and provide for orphan works (where the copyright owners can’t be readily found). 

Measures to tackle internet piracy survived the wash-up process at the end of the last 
Parliament: sections 3-18 of the Act cover online infringement of copyright. 

Following amendments in the House of Commons committee stage, any secondary 
legislation to do with section 10 (Obligations to limit internet access) would be subject to a 
superaffirmative procedure which means the relevant statutory instrument would be 
consulted upon and could only come into force if both Houses of Parliament approved it.  
Furthermore, no order may be made under this section for at least a year – this being the 
period during which “initial obligations” (a warning system backed up with the potential for 
court action) would be given a chance to work.  When asked recently by the Culture, Media 
and Sport Committee when the first such warning letters would be sent, the chief executive 
of Ofcom (Ed Richards) suggested a time scale of the order of a year – though he later 
emphasised the uncertainties over the precise timescale.  

Section 10 inserts a new section (124H) into the Communications Act 2003 which states that 
the secondary legislation may specify the criteria for [the Internet Service Provider] taking the 
technical measure concerned against a subscriber.  The secondary legislation could also 
specify the steps to be taken as part of the measure and when they are to be taken.  The 
technical obligations would further be regulated by an Ofcom code (section 11).  Section 12 
contains the criteria that the code must meet (to Ofcom’s satisfaction) – these include 
provision for subscriber appeals.  Details about these are in turn described in section 13: 
subscribers would be able to appeal to an independent person (yet to be specified) and 
make a further appeal to a First-tier Tribunal.   

One clause (Preventing access to specified online locations for the prevention of online 
copyright infringement) was removed in the House of Commons committee stage.  It was 
replaced by two new clauses, now sections 17 and 18 of the Act: 

• “Power to make provision about injunctions preventing access to locations on the 
internet” 

• “Consultation and Parliamentary scrutiny” 

In brief the effect of these sections is to replace the website blocking provisions of the 
original clause5 by a power to bring in regulations for website blocking – subject to a 
superaffirmative procedure. 

The Secretary of State could make the relevant regulations – but only a court could order the 
blocking of a website once (if ever) such regulations provide for this.  The Secretary of State 
(Jeremy Hunt) asked Ofcom to consider the feasibility of website blocking; Ofcom was due to 
send a report to the Government in May 2011.  
 
 
5 Clause 18 Bill 89 2009-10 
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Finally, the Digital Economy Bill as first introduced into the House of Lords contained a 
controversial clause6 (Power to amend copyright provisions).  This would have given the 
Secretary of State wide powers to amend copyright legislation by statutory instrument.  The 
clause was amended, and finally removed, before the Bill entered the Commons. 

3 Legal challenge to the Digital Economy Act 
The copyright infringement notification system which the Digital Economy Act is introducing 
has survived the challenge of a judicial review instigated by BT and TalkTalk.  These two 
internet service providers (ISPs) had claimed that the measures in the Act were not 
compliant with EU law and were not proportionate.  On 20 April 2011, the High Court rejected 
this challenge though it provided the ISPs with limited succour in freeing them from paying 
Ofcom’s costs in setting up, monitoring and enforcing the system.  ISPs would still have to 
share the cost of operating the system and its associated appeals process.  The Culture, 
Media and Sport Committee, mindful of the judicial review, suspended its inquiry into online 
intellectual property rights. 

The responses of BT and TalkTalk to the High Court ruling were summarised in an article in 
the Times: 

BT and TalkTalk have until April 27 to lodge an appeal, but it is understood that they 
may opt for a separate challenge to the laws when the Government publishes the code 
outlining how the letter-writing procedure will work. 

TalkTalk said: "We're pleased the judge identified issues but disappointed that he felt 
that the evidence of the futility of the measures imposed by the Act, and the cost and 
harm they will cause, is not definitive enough to uphold our claim." 

BT said: "This was always about seeking clarity on certain points of law and we have to 
consider whether this judgment achieves these aims."7 

On 27 May 2011, TalkTalk issued a press release announcing that, together with BT, they 
were seeking leave to appeal against the High Court ruling handed down in April: 

The High Court concluded that the Act was broadly compatible with EU law, except on 
the issue of whether ISPs can be required to contribute to costs which the regulator 
Ofcom will incur when it administers the regime brought into place by the Act. The High 
Court found that making ISPs pay toward these administrative costs was not 
compatible with EU rules about what communications companies can be required to 
pay for. 

BT and TalkTalk welcomed this part of the judgment. Nonetheless, both companies 
believe the High Court’s conclusions on many of the other important and complex 
issues put before it were not robust enough to provide the certainty and clarity which 
the companies sought. This is why they are seeking leave to take the matter before the 
Court of Appeal. 

As far as I can see, a judgment has not yet been announced. 

 

 
 
6 Clause 17 HL Bill 1 2009-10  
7  “Internet pirates in government sights as service providers lose court battle”, Times, 21 April 2011 
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4 ACTA 
The Anti-Counterfeiting Trade Agreement is linked to the Digital Economy Act 2010 at least 
in so far as ACTA requires, among other things, that parties should have available 
enforcement procedures “to permit effective action against an act of infringement of 
intellectual property rights which takes place in the digital environment, including expeditious 
remedies to prevent infringement and remedies which constitute a deterrent to further 
infringements.”8 

In 2007, the EU and a number of other World Trade Organization members began work on a 
new international agreement – the Anti-Counterfeiting Trade Agreement (ACTA). 

The negotiations were finalised in November 2010, and the negotiating parties are now 
fulfilling their internal ratification procedures. In the case of the European Union, this means 
that the Agreement must be approved by the Council of Ministers and the European 
Parliament. 

The final text of the Agreement, dated 3 December 2010, is available online.   This is among 
a list of online documents assembled by the European Commission including a memo, All 
you want to know about the Anti-Counterfeiting Trade Agreement (ACTA).  The latter 
comments: 

ACTA will not change the body of EU law as it is already considerably more advanced 
than the current international standards … ACTA will only address the way companies 
and individuals can enforce their rights in court, at the borders or via the internet. It will 
not create new IP rights, nor will it define their acquisition, duration, scope of 
protection, registration, etc. ACTA countries will enforce the rights as they are defined 
domestically. 

ACTA has been criticised by, among others, the Open Rights Group which describes it as 
“an audacious attempt at globalising some of the worst elements of the (UK) Digital Economy 
Act 2010 with additional bells on.” 

5 Hargreaves review 
Successive UK governments have instigated reviews on intellectual property,9 the most 
recent of which reported recently.  In November 2010 the Prime Minister announced an 
independent review of how the Intellectual Property framework supports growth and 
innovation.  Chaired by Professor Ian Hargreaves and assisted by a panel of experts, the 
review reported to Government in May 2011.  The Review makes 10 recommendations 
designed to ensure that the UK has an IP framework best suited to supporting innovation and 
promoting economic growth in the digital age.  The report, Digital Opportunity: A Review of 
Intellectual Property and Growth, includes the following: 
 

The Review’s specific recommendations would support growth of the UK’s increasingly 
intangibles intensive economy. This requires: 

• an efficient digital copyright licensing system, where nothing is unusable because the 
rights owner cannot be found; 

 
 
8 Article 27, ACTA 
9  http://www.official-documents.gov.uk/document/other/0118404830/0118404830.asp (The Gowers Review, 

2006) 
 http://www.ipo.gov.uk/c-strategy-digitalage.pdf (© the way ahead: A Copyright Strategy for the Digital Age 

2009) 
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http://www.ipo.gov.uk/c-strategy-digitalage.pdf


• an approach to exceptions in copyright which encourages successful new digital 
technology businesses both within and beyond the creative industries; 

• a patent system capable of preventing heavy demand for patents causing serious 
barriers to market entry in critical technologies; 

• reliable and affordable advice for smaller companies, to enable them to thrive in the 
IP intensive parts of the UK economy; 

• refreshed institutional governance of the UK’s IP system which enables it to adapt 
organically to change in technology and markets. 

If the Review’s recommendations are acted upon, the result will be stronger rates of 
innovation and increased economic growth. An economic impact assessment 
conducted by the Review team, and of course subject to the high degree of uncertainty 
inherent in such projections, estimates that this would add between 0.3 per cent and 
0.6 per cent to annual GDP growth. The path laid down in this review would also, over 
time, mean that IP law, including copyright law, would become clearer and be 
observed by most people without controversy. 

Its recommendations are reproduced below: 
 

1. Evidence. Government should ensure that development of the IP System is driven 
as far as possible by objective evidence. Policy should balance measurable economic 
objectives against social goals and potential benefits for rights holders against impacts 
on consumers and other interests. These concerns will be of particular importance in 
assessing future claims to extend rights or in determining desirable limits to rights. 

2. International priorities. The UK should resolutely pursue its international interests 
in IP, particularly with respect to emerging economies such as China and India, based 
upon positions grounded in economic evidence. It should attach the highest immediate 
priority to achieving a unified EU patent court and EU patent system, which promises 
significant economic benefits to UK business. The UK should work to make the Patent 
Cooperation Treaty a more effective vehicle for international processing of patent 
applications. 

3. Copyright licensing.  

 In order to boost UK firms’ access to transparent, contestable and global digital 
markets, the UK should establish a cross sectoral Digital Copyright Exchange. 
Government should appoint a senior figure to oversee its design and implementation 
by the end of 2012. A range of incentives and disincentives will be needed to 
encourage rights holders and others to take part. Governance should reflect the 
interests of participants, working to an agreed code of practice.  

 The UK should support moves by the European Commission to establish a 
framework for cross border copyright licensing, with clear benefits to the UK as a major 
exporter of copyright works. Collecting societies should be required by law to adopt 
codes of practice, approved by the IPO and the UK competition authorities, to ensure 
that they operate in a way that is consistent with the further development of efficient, 
open markets.  

4. Orphan works. The Government should legislate to enable licensing of orphan 
works. This should establish extended collective licensing for mass licensing of orphan 
works, and a clearance procedure for use of individual works. In both cases, a work 
should only be treated as an orphan if it cannot be found by search of the databases 
involved in the proposed Digital Copyright Exchange.  
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5. Limits to copyright. Government should firmly resist over regulation of activities 
which do not prejudice the central objective of copyright, namely the provision of 
incentives to creators. Government should deliver copyright exceptions at national 
level to realise all the opportunities within the EU framework, including format shifting, 
parody, non-commercial research, and library archiving. The UK should also promote 
at EU level an exception to support text and data analytics. The UK should give a lead 
at EU level to develop a further copyright exception designed to build into the EU 
framework adaptability to new technologies. This would be designed to allow uses 
enabled by technology of works in ways which do not directly trade on the underlying 
creative and expressive purpose of the work. The Government should also legislate to 
ensure that these and other copyright exceptions are protected from override by 
contract. 

6. Patent thickets and other obstructions to innovation. In order to limit the effects 
of these barriers to innovation, the Government should: 

 take a leading role in promoting international efforts to cut backlogs and manage the 
boom in patent applications by further extending “work sharing” with patent offices in 
other countries; 

 work to ensure patents are not extended into sectors, such as non-technical 
computer programs and business methods, which they do not currently cover, without 
clear evidence of benefit;  

 investigate ways of limiting adverse consequences of patent thickets, including by 
working with international partners to establish a patent fee structure set by reference 
to innovation and growth goals rather than solely by reference to patent office running 
costs. The structure of patent renewal fees might be adjusted to encourage patentees 
to assess more carefully the value of maintaining lower value patents, so reducing the 
density of patent thickets. 

7. The design industry. The role of IP in supporting this important branch of the 
creative economy has been neglected. In the next 12 months, the IPO should conduct 
an evidence based assessment of the relationship between design rights and 
innovation, with a view to establishing a firmer basis for evaluating policy at the UK and 
European level. The assessment should include exploration with design interests of 
whether access to the proposed Digital Copyright Exchange would help creators 
protect and market their designs and help users better achieve legally compliant 
access to designs. 

8. Enforcement of IP rights. The Government should pursue an integrated approach 
based upon enforcement, education and, crucially, measures to strengthen and grow 
legitimate markets in copyright and other IP protected fields. When the enforcement 
regime set out in the DEA becomes operational next year its impact should be carefully 
monitored and compared with experience in other countries, in order to provide the 
insight needed to adjust enforcement mechanisms as market conditions evolve. This is 
urgent and Ofcom should not wait until then to establish its benchmarks and begin 
building data on trends. In order to support rights holders in enforcing their rights the 
Government should introduce a small claims track for low monetary value IP claims in 
the Patents County Court. 

9. Small firm access to IP advice. The IPO should draw up plans to improve 
accessibility of the IP system to smaller companies who will benefit from it. This should 
involve access to lower cost providers of integrated IP legal and commercial advice.  
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10. An IP system responsive to change. The IPO should be given the necessary 
powers and mandate in law to ensure that it focuses on its central task of ensuring that 
the UK’s IP system promotes innovation and growth through efficient, contestable 
markets. It should be empowered to issue statutory opinions where these will help 
clarify copyright law. As an element of improved transparency and adaptability, 
Government should ensure that by the end of 2013, the IPO publishes an assessment 
of the impact of those measures advocated in this review which have been accepted 
by Government. 

 


	1 Copyright and the internet
	2 Digital Economy Act 2010
	3 Legal challenge to the Digital Economy Act
	4 ACTA
	5 Hargreaves review

