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Introduction

Responsibility for Hong Kong will pass from the United Kingdom to the People's Republic
of China on 1 July 1997. This process was to have been guided by the Joint Declaration1,
a legally binding treaty signed by the two countries in 1984. A Joint Liaison Group was set
up under the terms of the Joint Declaration, so that representatives could work together on
the practicalities of the transfer, and since 1991 the respective Foreign Ministers have had a
schedule of twice-yearly meetings.

However, since Governor Chris Patten outlined proposals for a limited extension of
democracy in Hong Kong before 1997, this cooperation has broken down. China claimed that
the proposals constituted a breach of the Joint Declaration and in return allowed itself a
measure of latitude in relation to that document. The Governor denied the charge, claiming
that changes of some sort in the electoral system were required if the terms of the Joint
Declaration were to be fulfilled and that the proposals were consistent with the Joint
Declaration and were negotiable.

I Elections

The Hong Kong Legislative Council approved Mr Patten's proposals to extend democracy in
the territory on 30 June 1994 by 32 votes to 24. Although this suggests a comfortable
margin, a package of amendments designed to placate China had in fact been defeated by just
one vote (29 to 28 with 2 abstentions), and even this depended on the votes of three ex officio
members of the Council.

China confirmed that it would reverse the Patten reforms when it assumes responsibility for
Hong Kong on 1 July 1997 and apply instead its own interpretation of the Joint Declaration
and Basic Law. This implies that the membership of elected bodies will not automatically
serve in the same capacity after the transfer of power. The 'through train', much heralded in
the past, appears to be derailed, and there is concern that demonstrations of loyalty to the
People's Republic are being sought as a basis for inclusion in the new administrative class.

The first elections under the new system, to District Boards, were held on 18 September 1994.
Of a total of 346 seats, the United Democrats of Hong Kong (UDHK), the liberal group led
by Martin Lee, took 79 and became the largest single party. Another pro-democracy group,
the Association for Democracy and People's Livelihood (ADPL), took 29 seats, while the pro-

                                                                                                                                                                                            

1The Sino-British Joint Declaration on the Question of Hong Kong, Cmnd 9543, 19 December 1984.
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Beijing Democratic Alliance for the Betterment of Hong Kong (DAB) took 38 and the
business-oriented Liberal Party (LP), also broadly sympathetic to China, took 19. There were
155 independents elected.

Despite its continued opposition to the electoral process as now constituted, China did take
an active role in elections to the Urban Council and the Regional Council held on 26 February
1995, sponsoring 'patriotic' groups in all areas. Yet, on a turnout which was low but higher
than expected (25.8% as against 23.1% in 1991), the DAB won only seven of the 41 seats
available in the Urban Council and three of the 36 seats in the Regional Council. The
Democratic Party (formed by a merger of the UDHK and another group with similar aims
called Meeting Point) won 13 seats on the Urban Council and 12 on the Regional Council,
while the ADPL took six and three respectively, the Liberal Democratic Federation took two
seats on each Council, the Liberal Party took one seat only, on the Urban Council, and the
remainder were made up of independents and one other. The parties each contested selected
seats only. These results could be interpreted as a failure for China's increasingly
demonstrative efforts to cajole support, particularly through appeals to ethnic nationalism and
attempts to build a 'united front' of groups which see their interests as best served by early
support for Beijing.

The next election to be held in Hong Kong will be for LegCo and will take place in
September 1995.

II China's Approach

China's approach to Hong Kong has altered since the spring of 1994, with a less strident but
still obdurate rhetoric being accompanied by practical efforts at various levels. On one or two
issues, China has seemed prepared to leave aside disagreements on questions of democracy
and to concentrate on making progress at a practical level instead. However, in most areas
China has been less cooperative, emphasising its right to pursue a unilateralist line now that,
in its view, the UK has abrogated the Joint Declaration.

A. Cooperation

Optimism was encouraged shortly after the LegCo vote on electoral reform, when the UK and
China reached an agreement in the Joint Liaison Group on the future of military bases in

2
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Hong Kong2. Some will pass to the People's Liberation Army, but the majority will become
the property of the Hong Kong administration for civilian use - probably housing.

An Agreed Minute on the financing of the proposed new airport was signed on 4 November
1994. This set levels of borrowing and public financial support for the project, securing
China's aim of reducing the level of debt financing. While some saw this as a breakthrough
for pragmatism, others pointed out that there were already existing agreements which could
have provided a basis for the project and that the new agreement still did not provide
exhaustive assurances. The 'financial support agreements', which are necessary to allow the
public corporations carrying out the project to begin borrowing, were to be the subject of a
further text, while some of the revenue funding will come from land sales which may require
further approval and the award of contracts for the work could also be an area of dispute.
The container terminal construction project has already been disrupted as a result of Chinese
objections to the award of a contract to Jardine Matheson, the leading Hong Kong business
house. Jardine's caused offence in Beijing over its delisting from the Hong Kong stock
exchange in an apparent expression of concern over the post-1997 environment. 

B. Assertion

Most commentators see China's position as one of increasingly direct assertion of its
forthcoming sovereignty. While the business community appears cautiously optimistic,
perhaps mindful of China's displeasure with those who show signs of ebbing confidence, and
public opinion shows no signs of panic as the last two years of British rule approach,
commentators abroad see signs of a high-handed approach from Beijing. This position has
been put most forcefully in the Far Eastern Economic Review:

China has reserved the right to do whatever it pleases come 1997 despite any previous
agreement it may have entered into.3

Mr Patten seems to have attempted a more conciliatory approach since his electoral reforms
were passed into law, but this has not met with success.

On 5 October 1994, in his annual address at the opening of the new LegCo session, Mr Patten
announced that he would now allow Hong Kong civil servants to pursue contacts with the

                                                                                                                                                                                            

2A formal agreement was signed in Beijing on 11 November 1994 and will be published as a forthcoming command
paper, entitled Exchange of Notes between the Government of the United Kingdom and the Government of the People's
Republic of China on arrangements for the future of military sites in Hong Kong.
322 December 1994.
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Preliminary Working Committee (PWC), the group of Chinese and Hong Kong figures set up
by China to oversee the transition to Chinese rule, although this would stop short of formal
attendance at PWC meetings. The PWC is likely to form the basis of the statutory
Preparatory Committee which will come into being in 1996.

China's reaction to this announcement was cool. It questioned the sincerity of the British
desire to seek greater cooperation and attacked other proposals in the speech. Particular
concern was expressed over the financial implications of proposals to increase spending on
education and housing and to establish an old-age pension scheme for Hong Kong. This was
seen as 'randomly "signing long-term checks" at the expense of the Hong Kong people'4,
reflecting China's established concerns over the state of the exchequer it will inherit and its
suspicion of British motives.

A few days later the official China Daily confirmed a PWC proposal to set up a provisional
legislature which would run parallel to LegCo and would be charged with devising the
arrangements for constituting the first legislature under Chinese rule, as well as with
overseeing budgetary matters and the appointment of judges. The reaction of the Hong Kong
Government was to stress that the new body could not actually legislate, but merely make
recommendations which could become effective after 1997. The idea has since been revised
and now concerns a provisional legislature which will take over from LegCo in July 1997.
This is consistent with China's intention to abolish LegCo as constituted at the time of the
transfer, but goes against the expectation of many that new elections of a kind acceptable to
China would be held to create the successor to LegCo. Instead, the two years remaining of
LegCo's term, from 1997 to 1999, will be taken up by an appointed body. Democracy
activists fear the consequences of this. Szeto Wah, of the Democratic Party, commented:
'with a such a legislature, any law can be passed and any can be repealed'5.

China's attitude to the Court of Final Appeal (see below) could be taken as another example
of the way in which it is flexing its muscles in Hong Kong affairs, rather than pursuing
diplomacy and cooperation with the UK.

C. Pressure

At the same time, China is paying considerable attention to interest groups within Hong
Kong, seeking to coopt as wide a range of interests as possible. Business leaders have
already come in the main to accept a future under the People's Republic as a positive part of

                                                                                                                                                                                            

4Summary of World Broadcasts, 8 October 1994.
5Far Eastern Economic Review, 24 November 1994.
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their environment and some have noted a measure of self-censorship among local journalists
and academics unwilling to antagonise China6.

One particularly important area of the relationship with China concerns the civil service.
Although never a democracy in the past, Hong Kong has experienced certain of the features
of a democratic society, particularly in the presence of a neutral civil service and the kind of
distinct interest groups and institutions characteristic of a 'civil society'. Again, in certain
quarters, there are doubts over the Chinese attitude to these.

Since early 1995, China has been demanding access to personal files used to vet senior civil
servants in Hong Kong. The Hong Kong Government claims that these files are destroyed
once a 'pass' or 'fail' decision on the candidate has been made. Chinese pressure on this issue
has led to concern in the civil service and three resignations at a senior level7. A similar
request has been made over information on the identity of civil servants having rights of
abode in foreign countries, principally those who took advantage of the British nationality
scheme.

These moves take place in parallel with efforts to coopt otherwise independent groups and
form a 'united front' in the territory8. This is pursued most obviously in the form of the PWC,
but also includes appeals to 'patriotism' and veiled threats to civil servants that demonstrable
loyalty to China will be a significant factor in maintaining their career prospects after the
handover. The South China Morning Post has described these moves as 'a challenge to
individuals ... to come forward and prove their loyalty to one side or the other'9, a position
supported by prominent academic Michael Yahuda, who commented: 'people are being forced
to be either pro-Britain or pro-China - noone can be pro-Hong Kong any more'10.

China's twin policy, of maximising its freedom of action over Hong Kong and seeking to
consolidate support against the UK, seems to be motivated by real concerns over the British
role, by a desire to capitalise on the power which China holds over the future of Hong Kong
and by strong reluctance to allow the Governor a chance to claim success in his stand on
democratic principles. As one former Chinese official commented: 'they see no need to give
any face to Patten'11. It is of course arguable whether China's policy on Hong Kong is
distorted by personal feelings towards Mr Patten, or whether this is used as a cover for a
policy which would have developed in any case.

                                                                                                                                                                                            

6eg, International Herald Tribune, 24 April 1995; Far Eastern Economic Review, 1 December 1994.
7 Financial Times, 13 April 1995.
8See, eg, Economist 18 March 1995.
9Quoted in Financial Times, 24 January 1995.
10loc cit.
11Financial Times, 13 April 1995.
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D. Disunited Front?

A rare sign of internal dissent came in March 1995 when Li Ruihuan, a member of the
Standing Committee of the Chinese Politburo, gave a speech in which he made implied
warnings of the possibly counter-productive nature of current policy towards Hong Kong and
suggested that greater respect for Hong Kong's distinctive characteristics was necessary. He
recounted a parable which has caught the imagination of many commentators, the story of an
old lady who puts on sale her Yixing teapot. Over the years this has acquired a thin residue
of tea, so that the mere addition of water is enough to make a fine drink. A connoisseur
offers her a high price for the pot and says he will return later. The old lady scrupulously
cleans the pot, which she takes to be dirty, thereby destroying the valuable residue. On his
return, the buyer withdraws his offer, as the distinctive value of the pot has been destroyed.
'When you do not understand something', Mr Li concluded, 'you may damage it by trying to
improve it'12. Mr Li put forward three principles for the remaining period before the transfer
of sovereignty: there should be a recognition that 'time is short and must be put to best use',
plans should be made in detail rather than in general or abstract terms and a sense of 'unity'
should be encouraged, an end to 'gossiping and fighting' within and between the two Chinese
communities.

III Outstanding Issues

There is still a considerable agenda of issues to be resolved before 1997, but cooperation over
these has virtually collapsed. The Joint Liaison Group held its 32nd plenary meeting in April
1995, but failed to make progress, concluding a single, relatively minor agreement. Issues
relating to the legal system and the rights of abode and travel abroad were left undecided.
According to the Financial Times, 'on just about every issue of importance to the British and
Hong Kong governments, Beijing has dug in its heels'13. The same report quoted a Hong
Kong Government source thus: 'we are essentially in a "no cooperation" mode ... the
sovereignty card is being played on everything'. Acknowledging the substantial progress
made in the past in the Joint Liaison Group, the Governor warned in his October 1994
address to the opening of the new session of LegCo of the impact on Hong Kong of a
continued stalemate through the last stages of the transition:

To leave uncertainty about Hong Kong's laws, uncertainty about rights of residence
and about travel documents, uncertainty about air services agreements and uncertainty

                                                                                                                                                                                            

12Financial Times, 24 March 1995.
1313 April 1995.
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about arrangements for the return of fugitive offenders will do nothing to inspire
confidence in Hong Kong's future.14

Yet while the British continue to promote the Joint Liaison Group as the appropriate forum
for discussion of the outstanding issues, China turns increasingly to its appointed Preliminary
Working Committee to establish the details of the transition.

IV Rule of Law

Particular concern surrounds the continued rule of law, with some arguing that a reversion to
a Chinese-style legal system will damage business confidence as well as having implications
for fundamental rights and freedoms.

A. Tenure

There are signs that the judiciary may lose security of tenure after 1997. On 11 December
1994, Lu Ping, the Head of China's Hong Kong and Macao Affairs Office, suggested that the
continuance in office after 1997 of the current members of the judiciary could not be taken
for granted:

  The issue of arranging the continuing service of the judges in the Court of Final
Appeal will be the business of the SAR government [the post-1997 administration in
Hong Kong], because the Basic Law does not concretely specify the transition of the
judicial organs. Such things will be decided by the SAR government in the future.15

Mr Patten suggested that this position contradicted Article 93 of the Basic Law, China's
constitutional document for Hong Kong after 1997. This states:

judges and other members of the judiciary serving in Hong Kong before [1 July 1997]
may all remain in employment and retain their seniority with pay, allowances, benefits
and conditions of service no less favourable than before.

                                                                                                                                                                                            

14Hong Kong: A Thousand Days and Beyond, Governor's Address at the opening of the 1994/95 session of the
Legislative Council, 5 October 1994, para 83.
15Summary of World Broadcasts, 15 December 1994.
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Mr Patten felt that the issue would be best discussed in the Joint Liaison Group16. The Chief
Justice of Hong Kong, Sir TL Yang commented on the possible threat to judicial
independence posed by the notion of reappointment:

a judge who is worried whether his contract of employment will be renewed may feel
obliged to tread carefully over a trial in which the government is the defendant.17

B. Continuity of Laws

Hong Kong's law is based on the British Common Law. The process of translating it into
Chinese is far from finished and there are question marks over the applicability of some
international agreements which the UK has concluded on behalf of Hong Kong. One area of
particular concern to democracy activists is the lack of an independent human rights
commission to oversee the implementation of the 1991 Bill of Rights. A number of
potentially repressive laws remain on the statute book in Hong Kong, despite the adoption of
the Bill of Rights which was intended to reassure the people of the territory following the
massacre in Tiananmen Square, and there are anxieties about the way in which the Chinese
Basic Law might be applied in Hong Kong after 1997.

The main safeguard guaranteed in the Joint Declaration is that the International Covenant on
Civil and Political Rights, which is given local effect by the Bill of Rights, will continue to
apply after 1997. However, the fact that China itself is not a party to the Covenant, and has
neither the obligation nor the procedure to make the reports to the UN which are the mainstay
of the system of protection set up by the Covenant, has raised fears among democracy
activists. China has indicated that it will repeal the Bill of Rights and has no intention of
acceding to the Covenant.

C. Court of Final Appeal

The issue which best crystallises the concerns felt over the continued rule of law is the
composition of the Court of Final Appeal. This will take over the role currently played by
the British Privy Council in relation to Hong Kong after the handover, having final
adjudication in all cases except those relating to defence or foreign affairs.

                                                                                                                                                                                            

16Summary of World Broadcasts, 12 December 1994.
17Far Eastern Economic Review, 26 January 1995.
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The concept of a local Court of Final Appeal was laid down in the Joint Declaration18. An
agreement on its composition was reached between the UK and China in the Joint Liaison
Group in 1991, whereby the Court was to be established before 1997 and would continue
after that time, and there would be provision for one foreign judge to sit on it with four local
judges. This agreement was criticised in Hong Kong, the Hong Kong Bar Association and
Law Society among others calling for greater foreign representation. It was argued that the
Joint Declaration allowed for this, since Annex I, which elaborates Chinese policy towards
Hong Kong, declares that the Court 'may as required invite judges from other common law
jurisdictions to sit on [it]'19. The limit of one foreign judge stipulated in the 1991 agreement
was not in the eyes of the legal profession consistent with this. They felt that foreign judges
were unlikely to become susceptible to pressure from Beijing, and also that a relative lack of
experienced local judges would appear after the British contingent leaves the bench in 1997.

Faced with opposition in LegCo, the Hong Kong Government did not proceed with legislation
for the Court at the time of the agreement with China, but did submit to China draft
legislation in May 1994 which is believed to remain close to the 1991 agreement. However,
China has raised unspecified objections to the draft legislation and describes the membership
of the Court as a matter for the Hong Kong administration to determine after the handover.

Concern is now growing that a working Court of Final Appeal may not be in place until after
the transfer of sovereignty, and that the legal profession is coming under pressure from
Beijing. The Law Society recently rescinded its objection to the proposed composition of the
Court of Final Appeal, amid accusations that it had succumbed to pressure on law firms
which depend on Chinese business20.

D. Importance of Legal Integrity

If the legal environment in Hong Kong develops in the direction of the Chinese model, this
could have implications not only for civil and human rights and the independence of the
judiciary, but also for the economy. The Far Eastern Economic Review has consistently
stressed its belief in the importance of a legal system which is regarded as fair and enduring
if capitalist enterprise is to succeed. This, it argues, has been one of the crucial factors in
Hong Kong's economic development to date. In an editorial of 22 December 1994, the
Review argued that,

                                                                                                                                                                                            

18Cmnd 9543, Article 3 (3).
19Cmnd 9543, Annex I, section III.
20Far Eastern Economic Review, 26 January 1995.
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by refusing to guarantee the integrity of the judiciary, China has, as Governor Patten
pointed out, cast doubt on the single thing that makes Hong Kong so valuable to
China: its rule of law.

...

unlike all other reforms, a rule of law cannot simply be decreed: It depends at bottom
on constancy, a demonstrated respect over time for process as well as outcome. It is
precisely this that gives Hong Kong its special value and distinguishes it from the rest
of China. Indeed, it was one of China's most prominent friends, Singapore Senior
Minister Lee Kuan Yew, who called Hong Kong's legal system its "most important
advantage", a "vital economic asset" that the Chinese would find "most valuable but
most difficult to establish".

Indeed, international businesses working in China have recently experienced difficulties
related to the uncertain legal régime there. Lehman Brothers has sued state enterprises for
unpaid debts and McDonald's found its 20 year lease on the world's largest fast food
restaurant rescinded in November 1994.

At the moment these concerns do not seem to be widespread among the general public or the
business community. A poll conducted in March 1995 by the Hong Kong Government
indicated that over 60% of respondents felt the territory would remain prosperous and stable
after the handover21. Concerns are prevalent, however, among advocates of greater
democracy. They argue that reassurance is required in the face of China's stated intention to
overhaul virtually the whole administrative structure.

Reacting to some of these fears, the debate over passports and residency rights continues.
The independent LegCo Member Emily Lau introduced a motion in October 1994 calling for
the right of abode in the UK to be extended to holders of British Dependent Territory
citizenship. Echoing a position first taken in 1989, the Hong Kong Government supported
the call, on the grounds that it would reassure the public and discourage a flight from Hong
Kong ahead of 1997.

V Economic Factors

Despite these concerns, there are still grounds for optimism in the economic sphere. Hong
Kong's economy remains vibrant and the Chinese economy continues to boom. Hong Kong

                                                                                                                                                                                            

21International Herald Tribune, 24 April 1995.
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is already closely integrated in the development of the market-oriented 'special economic
zones' of the southern coastal belt.

On the negative side, it is possible that the Chinese economy could enter a period of crisis
caused by high inflation and rapid social dislocation and that this could affect the prosperity
of Hong Kong. Already the development of the Chinese economy has created social changes
as rural unemployment grows, the gap in wealth between the cities and the villages widens
and the greater foreign contacts of the developing regions put further cultural distance
between the cosmopolitan cities of the south and the vast peasant and heavy industrial areas
of the interior. The central leadership is increasingly preoccupied with averting an
'overheated' economy, while a more consumerist society demands jobs and goods through
which to share in the boom.

Perhaps the greater anxiety is that eventually the liberalization and expansion of the market
economy may lead to uncontrollable political upheavals from which Hong Kong could not
expect to remain aloof. There are contending views on the future of China after Deng
Xiaoping's death, but the majority of commentators seems to be of the opinion that the
succession will not precipitate any immediate crisis. What is less certain is how long a
centralised state, still nominally communist, will survive. Gerald Segal has been prominent
in arguing that centrifugal forces will in time come to undermine the authority of the Beijing
administration, with the capitalist economies of the southern belt in particular seeking political
autonomy. Others, such as Sir Percy Cradock, see a less cataclysmic outcome and stress the
ability of the Chinese Communist Party to maintain its position despite economic changes,
as evinced by its continued rule over the last 45 years22.

It is possible to overstate the significance of Deng's death to the future shape of China.
Officially, the succession has already taken place and the new collective leadership has been
in place for some time. Already regional and local officials enjoy - not always with Beijing's
consent - a measure of autonomy. However, it seems likely that the continuing leadership
in Beijing may seek ways of asserting its control once the unifying symbol of the last leader
of the Long March generation is removed. The support of the People's Liberation Army
could be crucial in this, and there are concerns in South East Asia over apparently steep rises
in the budget for the armed forces, although accurate figures on Chinese defence expenditure
are hard to find. In particular, the strengthening of the navy has raised fears of a growing
capacity to project power across the region, with the long-running dispute over sovereignty
in the South China Sea being the most obvious example of a potential object of such
ambition.

                                                                                                                                                                                            

22A review article in The China Quarterly (138, June 1994) by its editor David Shambaugh, gives a critical appraisal
of various of these strands of opinion.
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VI Conclusion

British sovereignty over Hong Kong is now being expressed in relatively low-key ways. The
Governor is still attempting to create new conditions which he believes will serve the territory
well after 1997, but these are now less fundamental than the electoral system tackled over the
first two years of his tenure. The Court of Final Appeal, indeed a fundamental issue, is being
tackled though long consultations and discussions in the Joint Liaison Group. However, this
approach yields limited results. The Governor has expressed the motivation for his agenda
thus:

I think it is extremely important for confidence in the future, that there shouldn't be
questions raised about Hong Kong's institutions, about Hong Kong's judges, about
matters like right of abode and immigration issues. How can it possibly be conducive
to confidence and stability to raise questions about those matters?23

China seems happy to pursue its own approach, its suspicions over British motives apparently
insurmountable and its faith in the Joint Declaration damaged at best. Hong Kong's people
continue to work with guarded optimism towards the transition, while the institutional fabric
of their society is pulled in contrasting directions.

PB/JML

                                                                                                                                                                                            

23Summary of World Broadcasts, 12 December 1994.
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