RESEARCH PAPER 05/10

31 JANUARY 2005

Criminal Law (Amendment)
(Householder Protection)
Bill
Bill 20 of 2004-05

The Criminal Law (Amendment) (Householder
Protection) Bill, (Bill 20 of 2004-05) is sponsored by
Patrick Mercer, the Conservative spokesman for
Homeland Security, who came first in the ballot for
Private Members’ Bills.
The Bill is intended to allow home owners more
latitude in tackling burglars, by providing that they will
not be guilty of any offence unless they have used
grossly disproportionate force.
It would apply to England and Wales. It is due for
Second Reading on Friday 4 February 2005.

Sally Broadbridge
HOME AFFAIRS SECTION
HOUSE OF COMMONS LIBRARY

Recent Library Research Papers include:
04/89

The Serious Organised Crime and Police Bill – Police Powers,

02.12.04

Public Order and Miscellaneous Provisions [Bill 5 of 2004-05]
04/90

Commissioners for Revenue and Customs Bill [Bill 3 of 2004-05]

06.12.04

04/91

Road Safety Bill [Bill 10 of 2004-05]

14.12.04

04/92

Unemployment by Constituency, November 2004

15.12.04

04/93

The Identity Cards Bill [Bill 8 of 2004-05]

16.12.04

04/94

Social Indicators [includes articles: Sub-national Population Projections:

17.12.04

England; Christmas – Festive Facts]
05/01

The Clean Neighbourhood sand Environment Bill [Bill 11 of 2004-05]

04.01.05

05/02

The Child Benefit Bill [Bill 13 of 2004-05]

05.01.05

05/03

The Consumer Credit Bill [Bill 16 of 2004-05]

11.01.05

05/04

The Transport (Wales) Bill [Bill 15 of 2004-05]

11.01.05

05/05

The Constitutional Reform Bill [HL] – the office of the Lord

12.01.05

Chancellor [Bill 18 of 2004-05]
05/06

The Constitutional Reform Bill [HL] – a Supreme Court for the

13.01.05

United Kingdom and judicial appointments [Bill 18 of 2004-05]
05/07

The Drugs Bill [Bill 17 of 2004-05]

13.01.05

05/08

Unemployment by Constituency: Revised Rates

19.01.05

05/09

Unemployment by Constituency, December 2004

19.01.05

Research Papers are available as PDF files:
• to members of the general public on the Parliamentary web site,
URL: http://www.parliament.uk
• within Parliament to users of the Parliamentary Intranet,
URL: http://hcl1.hclibrary.parliament.uk

Library Research Papers are compiled for the benefit of Members of Parliament and their
personal staff. Authors are available to discuss the contents of these papers with Members and
their staff but cannot advise members of the general public. Any comments on Research
Papers should be sent to the Research Publications Officer, Room 407, 1 Derby Gate, London,
SW1A 2DG or e-mailed to PAPERS@parliament.uk
ISSN 1368-8456

Summary of main points
The Criminal Law (Amendment) (Householder Protection) Bill would make a new defence
available to a person who had used force in the prevention of crime, or in self-defence, or
defence of another or of property, against an intruder in a building. It would provide an
absolute defence unless the force used was grossly disproportionate, and that had been
apparent.
The Bill was introduced in the House of Commons on 12 January 2005 by Patrick Mercer,
Shadow Minister for Homeland Security, who came first in the ballot for Private Members’
Bills.
During the last 20 years, cases in which intruders have been injured or killed have fuelled
debate about whether the existing law strikes the right balance between the intruder and the
householder. The law allows a person to use reasonable force in self-defence, or the
prevention of crime, but it has been suggested that it is not clear to people what this means.
There have also been suggestions that the law does not give enough protection to a person
who finds intruders in his home.
The case of Tony Martin, who shot an escaping burglar in the back and was convicted of
manslaughter, was an extreme case which has attracted a great deal of publicity, but there
have been other cases in which decisions to charge or prosecute householders have been
criticised. A press campaign to change the law was launched last year after a man was killed
at his home by a burglar he had disturbed.
Mr Mercer has said that the intention of his Bill is to shift the balance so that the fear of
imprisonment or physical harm should lie with the intruder, not the householder. The Bill
would not affect cases like Tony Martin’s, where the degree of force used had been grossly
disproportionate. The Government has recognised public concern over these issues. Its view
is that the existing law is sound, and that the key issue is to ensure that householders
understand it.
Private Members’ Bills are not subject to the requirement of section 19 of the Human Rights
Act 1998 that the Minister in charge of a Bill should make a statement on its compatibility
with the European Convention on Human Rights before second reading.
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I

The Bill

Shortly after drawing first place in the ballot for Private Members’ Bills, Patrick Mercer
announced that he would introduce a Bill which would offer complete freedom from
prosecution to homeowners who take any action against an intruder so long as it is not
"grossly disproportionate".1 His two clause Criminal Law (Amendment) (Householder
Protection) Bill had its first reading on 12 January 2005 and was published on 25 January.
Clause 1 amends s3 of the Criminal Law Act 1967 by inserting the following provisions:
“(1A) Where a person uses force in the prevention of crime or in the defence of
persons or property on another who is in any building or part of a building having
entered as a trespasser or is attempting so to enter, that person shall not be guilty
of any offence in respect of the use of that force unless—
(a) the degree of force used was grossly disproportionate, and
(b) this was or ought to have been apparent to the person using such
force.
(1B) No prosecution shall be brought against a person subject to subsection
(1A) without the leave of the Attorney General.”

This subsection would be an addition to section 3 of the 1967 Act, which already provides
that a person “may use such force as is reasonable in the circumstances” in particular
situations including the prevention of crime.
The Bill is a result of long-standing concern about the potential criminal liability of
householders who have killed or injured intruders. It has the support of Conservatives.
The Government gave an early indication that it might support the Bill, but has since said
that the law does not need to be changed. The Liberal Democrat view is that the law
needs to be clearer, but any changes to it must not create a climate where anything goes.

A.

What the Bill would do

The Bill would make a new defence available to a person who had used force in the
prevention of crime, or in self-defence, or defence of another or of property, against an
intruder in a building. It would provide an absolute defence unless the force used was
grossly disproportionate, and that was apparent.
It would be a general defence, not specific to any particular offences, but could be
expected to come into play in cases where burglars are killed or injured in the course of
their criminal activities. It would build on the existing legislation which allows reasonable
force to be used in the prevention of crime. It would not abolish the common law defence

1

“Law to be relaxed on householders who kill burglars”, 5 December 2004, Sunday Times
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of using reasonable force in self-defence. That would continue to apply in cases not
covered by the new defence, such as those where force is used against a person
trespassing on open land. But already, as Archbold points out, the provisions of s3 of the
Criminal Law Act … will in fact cover the great majority of cases of self-defence and defence of
others, and many cases of defence of property for in these cases the person who
uses lawful force will be doing so for the purpose of preventing crime (although it
is unlikely that the person involved will think of it in those terms).2

Although s3 is expressed to replace common law rules, in practice the courts have
continued to talk in terms of the common law rules. Archbold submits that this is of no
practical consequence as s3 reflects the common law.
The Bill’s new test of force which is not “grossly disproportionate” is likely to be more
generous to defendants than the test of reasonable force. The new defence would not
apply where the defendant knew that the degree of force used was grossly
disproportionate, nor where that “ought to have been apparent” to him. The Bill does not
offer guidance on when it ought to have been apparent to a defendant that his force was
grossly disproportionate although he did not know that it was. The reasonable force test is
an objective one, applied in the circumstances as the defendant believed them to be. The
present law is described in Part II of this Paper, with some illustrations of how it has
worked in practice, and criticisms which have been made of it.
Patrick Mercer has said that he wishes to rebalance the law in favour of the victim rather
than the aggressor. He told The Sunday Telegraph:
My Private Member's Bill will abolish the present statute's requirement that a
home owner act with "reasonable force" when tackling an intruder. It will replace
it with the requirement that the home owner's use of force be "not grossly
disproportionate" to the circumstances in which he finds himself. Although it
came top of the ballot for Parliamentary time, my Bill will almost certainly fail
unless the Prime Minister explicitly supports it.
There has already been media comment to the effect that my Bill will not provide
the clarity in the law that home owners and others so desperately need: that "not
grossly disproportionate" is no better than "reasonable force" as a definition of
what you are allowed to do.
Let me settle that issue now. The term "not grossly disproportionate" will allow
home owners a much greater degree of latitude in tackling burglars. They will be
able to do whatever they think is necessary to defend themselves when
confronted by an intruder. What they will not be entitled to do is chase a burglar
down the street and plunge a knife into his back once he is off their property. My

2

Archbold, Criminal Pleading Evidence & Practice, 2004, 19-39
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Bill is not a licence to commit murder - it is not an English version of the
Oklahoma law that indemnifies home-owners from prosecution no matter what
they do to an intruder.34

Part III of this Paper describes some of the reactions to his Bill.

B.

Meaning of “grossly disproportionate”

The Bill does not define “grossly disproportionate”. The same wording has been used in
the Criminal Justice Act 2003,5 which provided a new defence against civil claims where
a person seeks to claim damages in connection with an incident which led to him being
convicted of a criminal offence. The section came into force in January 2004 but, as yet,
no cases on it appear to have been reported.
In the case of R v Clegg,6 where a soldier’s use of lethal force led to his conviction for
murder, the Northern Ireland Court of Appeal described his act as a grossly excessive and
disproportionate use of force. It was so “grossly disproportionate to the mischief to be
averted” that any tribunal would have been bound to find that the force used was
unreasonable. (The House of Lords held that where a person used an amount of force in
self-defence which was greater than necessary, he was guilty of murder: there was no half
way house which could justify conviction for manslaughter rather than murder.)

C.

Human rights issues

Private Members’ Bills are not subject to the requirement of section 19 of the Human
Rights Act 1998 that the Minister in charge of a Bill should make a statement on its
compatibility with the European Convention on Human Rights before second reading.
The Joint Committee on Human Rights has considered which of the articles of the
European Convention on Human Rights was likely to be engaged by modification of the
law of self-defence, in the context of a Private Member’s Bill introduced in the 2003-04
Session. They explained why the Criminal Justice (Justifiable Conduct) Bill would
probably not have been compatible with the Human Rights Act:
5.3 Article 2 ECHR protects the right to life. The right to life is one of the most
fundamental rights in the Convention and is subject to very limited restrictions.
Article 2.1 states: "Everyone's right to life shall be protected by law. No one shall
be deprived of life intentionally …". Under Article 2.2, deprivation of life may be
justified where it results from the use of force which can be shown to be no more
than is absolutely necessary in defence of any person from unlawful violence.

3

4
5
6

“Even burglars admit it: my Bill will stop them ...but only if the Prime Minister is true to his word, says
Patrick Mercer”, 12 December 2004, Sunday Telegraph
The law in Oklahoma is described in Part IV of this paper.
s329
[1985] 1 AC 482
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5.4 Under Article 2 ECHR, there is a positive obligation on the State to take
reasonable steps to protect the right to life of individuals. This includes an
obligation to protect against the actions of private individuals which breach
Article 2. There are also similar positive obligations under Article 3 (freedom
from inhuman and degrading treatment) and Article 8 (the right to respect for
private life including physical integrity) to protect against physical harm. An
important element of these positive obligations is the duty to put in place a legal
framework which provides effective protection for the Convention rights. Where
essential aspects of rights to life or physical integrity are at stake, it has been
established that there is an obligation on the state to put in place criminal law
sanctions which ensure effective deterrence against breaches of these rights.
5.5 This Bill would remove the deterrent effect of the criminal law in relation to
murder, manslaughter and assault, amongst other offences, in cases which would
not be limited to the use of force which could be shown to be no more than
absolutely necessary in self defence. In removing the deterrent of the criminal law
in this way, the Bill would in our view breach positive obligations to protect
Convention rights to life and physical integrity. We consider that the Bill would
be unlikely to be capable of interpretation in accordance with the rights protected
under the Human Rights Act, under section 3 HRA. We draw this matter to the
attention of both Houses.7

II

Background

A.

Criminal offences and defences

A householder who confronts and kills a burglar may be guilty of murder or
manslaughter. If the burglar is injured, the householder could face other charges of
offences against the person, such as assault, wounding or even attempted murder. Where
the charge is murder, some “partial” defences may be available: the defendant may be
found guilty of manslaughter by reason of diminished responsibility or provocation.
Whether the charge is murder or a lesser charge, the defendant will be acquitted if he
acted in self-defence. That is a full defence which applies where the defendant was acting
in defence of himself, some other person, or his property, and was using only force which
was reasonable in the circumstances as he believed them to be. Where the defence is
raised, the burden of disproving it rests with the prosecution.
Whether the force used was reasonable is an objective question, to be answered by the
jury. The words regarded as the classic exposition of the law of self-defence come from
the Australian case of Palmer v The Queen, on appeal to the Privy Council in 1971:
… the defence of self-defence is one which can be and will be readily understood
by any jury. It is a straightforward conception. It involves no abstruse legal

7

Joint Committee On Human Rights - Twenty-Third Report, 2003-04, November 2004, HL 210/HC
1282
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thought. It requires no set words by way of explanation. No formula need be
employed in reference to it. Only common sense is needed for its understanding.
It is both good law and good sense that a man who is attacked may defend
himself. It is both good law and good sense that he may do, but may only do,
what is reasonably necessary. But everything will depend upon the particular
facts and circumstances. Of these a jury can decide. It may in some cases be only
sensible and clearly possible to take some simple avoiding action. Some attacks
may be serious and dangerous. Others may not be. If there is some relatively
minor attack it would not be common sense to permit some action of retaliation
which was wholly out of proportion to the necessities of the situation. If an attack
is serious so that it puts someone in immediate peril then immediate defensive
action may be necessary. If the moment is one of crisis for someone in imminent
danger he may have [to] avert the danger by some instant reaction. If the attack is
all over and no sort of peril remains then the employment of force may be by way
of revenge or punishment or by way of paying off an old score or may be pure
aggression. There may no longer be any link with a necessity of defence.
Of all these matters the good sense of a jury will be the arbiter. There are no
prescribed words which must be employed in or adopted in a summing up. All
that is needed is a clear exposition, in relation to the particular facts of the case,
of the conception of necessary self-defence. If there has been no attack then
clearly there will have been no need for defence. If there has been attack so that
defence is reasonably necessary it will be recognised that a person defending
himself cannot weigh to a nicety the exact measure of his necessary defensive
action. If a jury thought that in a moment of unexpected anguish a person
attacked had only done what he honestly and instinctively thought was necessary
that would be most potent evidence that only reasonable defensive action had
been taken.8

The courts have made it clear that “reasonable force” has the same meaning in the context
of a defence under s3(1) of the Criminal Law Act 1967.9 That section provides:
3 Use of force in making arrest, etc
(1) A person may use such force as is reasonable in the circumstances in the
prevention of crime, or in effecting or assisting in the lawful arrest of offenders or
suspected offenders or of persons unlawfully at large.
(2) Subsection (1) above shall replace the rules of the common law on the
question when force used for a purpose mentioned in the subsection is justified by
that purpose.

8
9

Palmer v The Queen [1971] AC 814
R v Khan [1995] Crim LR 78
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B.

Illustrations

The case of Tony Martin, who killed one intruder and injured another, was by no means
the first case where a person prosecuted for harming an intruder has attracted much
publicity and some sympathy. But it has been a particular focus, with continuing
publicity, partly because of the surviving intruder’s claim for damages, and issues raised
in Mr Martin’s appeal against conviction for murder. Some cases in which the issue of
self-defence has arisen in the last 20 years are summarised below.
a.

Eric Butler

In May 1987, a retired clerk had a charge of malicious wounding withdrawn by the
Crown Prosecution Service after he stabbed a mugger on the London Underground with a
swordstick. However, he was later convicted of carrying an offensive weapon. He was
fined £200, given a 28-day suspended sentence and had the swordstick confiscated.
Lord Lane, the Lord Chief Justice, said Mr Butler 'quite properly' used the stick in selfdefence, but upheld his conviction for carrying an offensive weapon and increased his
fine from £200 to £300.The sentence and forfeiture order were quashed on appeal the
following year.10
b.

Kenneth Carrera

In May 1991, a disabled middle-aged man was charged with murder after he was attacked
with a knife by a drunken, drugged mugger but succeeded in turning the weapon on his
assailant. His counsel said: "All he wanted to do was to walk the streets peacefully, a
basic human right to which we are all entitled." Mr Carrera was acquitted, but had spent
eight months in prison awaiting trial.11
c.

Tony Evans

In June 1993, a 66 year old man shot an intruder with a small-bore shotgun after eight
burglaries and the loss of property worth £50,000 from his home. The Crown Prosecution
Service recognised that few juries would convict a man in such circumstances.
But Sir Nicholas Lyell, then Attorney General, told the Commons: ''Any shooting
incident must be carefully investigated. It is not for people to take the law into
their own hands . . . there was a prompt review of the evidence by the Crown
Prosecution Service, acting in close consultation with the police, which showed
that Mr Evans had acted only in self defence.''
Mr Evans said that he accepted the police could not condone what he had done.
''They had to act. It could lead to a vicious circle if everyone starts arming
themselves to shoot at burglars. The burglars may start arming themselves and
then the police and before we know it we may be living in a gun society.

10
11

“Swordstick returned”, 11 June 1988, The Times
“Mugging victim who fought back is acquitted of murder” 16 May 1991, The Times
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''I realise there are some gung- ho people around but I don't consider myself one
of those. Lots of people sympathised with me. Some said no jury would convict
me of any charge. But it was still a terrible anguish for me waiting to hear what
was going to happen to me. I really feared going to jail.''12

d.

Hugh Williamson

In August 1994, a retired businessman disturbed a burglar he found in his home, and
inflicted a deep wound on his neck with a kitchen knife. The case was studied by police
for two months. Mr Williamson was then told that he would not face charges.13
e.

Andrew Robinson,

A 34 year old man was given a suspended prison sentence in 1994 after a confrontation
with drunken youths he found vandalising his property. Mr Robinson was found guilty of
assault causing actual bodily harm.14
f.

Ben Lyon

In January 1995 a 73 year old man was cleared of attempted murder and wounding with
intent after firing his shotgun at a man he believed was about to burgle his allotment shed.
He had acted after repeated raids on his allotment. He was convicted of a lesser charge of
unlawful wounding and given an 18-month suspended sentence.
Lyon said after the hearing: "All I want to do now is to go home, look after my
sister and feed my pigeons. I am relieved this is all over. I am grateful to the jury
for their careful consideration of my case. I think the verdict was fair.
"I also thank the judge for his fair sentence and, as he said, I shall not be in
trouble again . . .
"I don't think I should have been treated as I was by the police, and I have no
confidence in the law and order system." He said he would "do it again if my life
was in danger. It is my biggest regret that I now have a stain on my character."15

g.

Jon Pritchett

In November 1995 a vineyard owner and Neighbourhood Watch organiser was cleared
of deliberately wounding two burglars after they broke into his wine store. He claimed he
never intended to harm them when he opened fire in the dark with a 12 bore shotgun. One

12
13
14
15

“Pensioner who shot intruder escapes charge”, 24 June 1993, The Independent
“When have a go means death”, 4 January 1996, The Independent
“’Vigilante’ gets suspended term”, 15 October 1994, The Guardian
“Old soldier who shot at thieves cleared of attempted murder”, 26 January 1995, The Guardian
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of them refused to stand witness at the trial because he felt the prosecution should not
have been brought. "We were on his property stealing his stuff. He should not have been
prosecuted," he said.16
h.

Barrie Richards

In November 1995 a jury took 10 minutes to reach a unanimous verdict of not guilty of
assault occasioning actual bodily harm when a retired engineer was prosecuted for
injuring a fleeing thief. He told the court that he had fired into trees above where he saw
two villains disappear in the darkness at the flats complex where he lived, intending to
scare them off. The judge commented:
I would invite the attention of those who, in their discretion, decided that this
prosecution should be brought, to the fact that it took the jury . . . a few minutes
to determine that the right verdict was not guilty.17

i.

Niklos Baungartner

In January 1996, the CPS decided that there was insufficient evidence to prosecute a man
who had surprised a burglar in his kitchen. There had been a struggle and the burglar later
died of his injuries.18
j.

David Kent

In January 1996 businessman David Kent was cleared after shooting a suspected burglar
in the leg. Mr Kent had been charged with wounding with intent after Anthony Polaczek
was shot during a confrontation at a printing works. Mr Kent told the court he feared for
his life, and aimed his double-barrelled shotgun at the ground after Polaczek lunged at
him.19
k.

Anthony Martin

Tony Martin had lived at a remote farmhouse, Bleak House, for 20 years. There had been
several break-ins, and he had expressed dissatisfaction with the service provided by the
police. On the night of 20 August 1999 two burglars, Brendan Fearon and Freddie Barras
entered by breaking a ground floor window. Mr Martin shot at both of them with an
unlicensed shotgun. Fearon was injured and Barras died. In April 2002 Mr Martin was
found guilty of murder and wounding with intent. Murder carries a mandatory life
sentence, and the judge imposed a concurrent sentence of 10 years imprisonment for the

16
17
18
19

“Vineyard owner is cleared of illegally wounding burglars”, 9 November 1995, The Times
“Judge criticises CPS for gun assault prosecution”, 29 November 1995, The Guardian
“Man weeps over death of burglar after struggle”, 3 January 1996, The Guardian
“Jury rejects charges against man blasted thief with shotgun”. 9 August 1996, The Guardian
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wounding. The defence had been self-defence. At his appeal in October 2001, the court
described the law and its application to the case as follows:
When this defence is raised, the prosecution has the burden of satisfying the jury
so that they are sure that the defendant was not acting in self-defence. A
defendant is entitled to use reasonable force to protect himself, others for whom
he is responsible and his property. (See Beckford v R [1988] 1 AC 130).
In judging whether the defendant had only used reasonable force, the jury has to
take into account all the circumstances, including the situation as the defendant
honestly believes it to be at the time, when he was defending himself. It does not
matter if the defendant was mistaken in his belief as long as his belief was
genuine.
… the jury could only convict Mr Martin if either they did not believe his
evidence that he was acting in self-defence or they thought that Mr Martin had
used an unreasonable amount of force.
..As to the first issue, what Mr Martin believed, the jury heard his evidence and
they could only reject that evidence if they were satisfied it was untrue. As to the
second issue, as to what is a reasonable amount of force, obviously opinions can
differ. It cannot be left to a defendant to decide what force it is reasonable to use
because this would mean that even if a defendant used disproportionate force but
he believed he was acting reasonably he would not be guilty of any offence. It is
for this reason that it was for the jury, as the representative of the public, to
decide the amount of force which it would be reasonable and the amount of force
which it would be unreasonable to use in the circumstances in which they found
that Mr Martin believed himself to be in. It is only if the jury are sure that the
amount of force which was used was unreasonable that they are entitled to find a
defendant guilty if he was acting in self-defence.
…What has been the subject of debate is whether a defendant to a murder charge
should be convicted of murder if he was acting in self-defence but used excessive
force in self-defence. It is suggested that such a defendant should be regarded as
being guilty of manslaughter and not murder. He would not then have to be
sentenced to life imprisonment but usually instead to a determinate sentence the
length of which would be decided upon by the judge, having regard to the
circumstances of the offence. If it is thought that this should not be the law then
the change would have to be made by Parliament.20

However, the court admitted fresh psychiatric evidence, that Martin was suffering from a
long-term personality disorder. While this was found not relevant to the issue of selfdefence, the court substituted a verdict of guilty of manslaughter by reason of diminished
responsibility. The new sentences were five and three years imprisonment.

20

R v Martin [2003] QB1
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His release in August 2003 was only days after Fearon, who was serving an 18 month
sentence for a drug related offence was released early on home detention curfew. He was
returned to prison within weeks, for breach of conditions. The media had also been
following Fearon’s civil claim against Martin with critical interest. He had been granted
legal aid to claim compensation (reportedly £15,000) for his injury. In September 2003
the case was settled out of court when Fearon dropped his claim and Martin dropped his
counterclaim.21
l.

Kenneth Hall

In 1996 a farmer who shot a thief stealing from his car was acquitted on charges of
causing grievous bodily harm. He told the court that he never intended to shoot the thief,
Neil Hartley. He had been "frightened to death" by Hartley and only intended to shoot
over his head after he threatened to knife him.22
m.

Ted Newbery

One night in March 1998, retired miner William Edward Newbery shot and injured an
intruder through the door of his allotment shed. He regularly slept in his allotment shed to
protect his property from theft and vandalism. The intruder pleaded guilty to attempted
burglary, and served a prison sentence. Mr Newbery was acquitted on charges of
unlawful wounding and wounding with intent to cause grievous bodily harm but was
later ordered to pay the injured intruder £4,100 damages for negligence. There was no
question of self-defence, and it was held that the mere fact that the intruder was engaged
in criminal activities upon the premises when he suffered injury, as a result of Mr
Newbery’s negligence, was not sufficient of itself to debar him from claiming damages
for those injuries. The damages were, however, a reduced amount, to reflect the
contributory negligence of the intruder.
The case attracted much publicity and public sympathy, and the judge took the unusual
step of writing to the newspapers:
In a letter to the Editor of The Times, Mr Justice Rougier says that Ted Newbery,
82, planned to frighten the next intruder at his allotment shed by shooting blind
through a hole in the door. The judge says that he is convinced that Mr Newbery,
a former miner, was not in fear of his life and nor had there been any bloodcurdling threats. He had not been too particular about what the shot would hit and
when he did fire he caused ''severe and lasting injury to the would-be burglar; a
few inches either way and he would have killed him''.23

21
22
23

“Martin and Fearon strike deal over damages”, 23 September 2003, The Independent
“ Jury rejects charges against man blasted thief with shotgun”, 9 August 1996, The Guardian
“Judge tells why shotgun pensioner had to pay”, 6 December 1994, The Times
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The judgment was upheld on appeal.24
n.

Garfield Davenport,

Two masked men, armed with a claw hammer, went to Garfield Davenport’s home at
midnight to attack him. He said he was "petrified for his life". He stabbed and killed one
of them. He was prosecuted for murder and acquitted by a jury which took 15 minutes to
reach a verdict.25
o.

Barry-Lee Hastings

In October 2002, Barry-Lee Hastings stabbed and killed a burglar who had broken into
the flat where his children lived with his estranged wife. Mr Hastings mistakenly thought
that they were in, he thought he heard his daughter crying and thought that the burglar
was carrying a machete. But the court was told that the burglar had been stabbed 12 times
in the back. Mr Hastings was acquitted of murder but convicted of manslaughter on a
majority verdict. On appeal his sentence was reduced from 5 to 3 years imprisonment.
The Lord Chief Justice explained why self-defence was not available but provocation
was, and said:
It must be an alarming experience for anyone to find themselves outside the home
in which they believe their wife and children are living and to know that there is
an intruder inside. As we have already indicated, in these circumstances it is not
surprising that the person concerned should arm himself with a weapon which
was readily available. The problem is that if a person arms himself with a knife
and there is then an incident, it is all too easy for him to make use of the weapon
in a way wholly disproportionate to the danger in which he finds himself.26

p.

Thomas O’Connor

An elderly, registered blind man, Thomas O’Connor, stabbed and killed a young intruder
who was breaking into his home in June 2003. He was arrested but not charged. At the
inquest held in March 2004, the coroner said:
I am not in any way saying the public should take it upon themselves to kill
people entering their premises, I believe Mr O'Connor acted within reasonable
grounds to protect himself and his wife and therefore record a verdict that Lee
Ross Kelso was lawfully killed.27

24
25
26
27

Revill v Newbery [1996] QB 567
“Man who killed intruder is cleared in 15 minutes”, 9 November 2001, Daily Telegraph
R v Barry-Lee Hastings, 9 December 2003,
“Blind man was ‘within law’ to kill intruder”, 19 March 2004, The Times
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The police had sought legal advice from a barrister, who had said that it would be
impossible for the Crown to disprove self-defence.28
q.

Brett Osborn

In 2003, Brett Osborn, a 23 year old labourer was watching television with friends,
including a pregnant woman, when a blood-covered drug addict forced his way into the
house. During a struggle Mr Osborn stabbed the man, who died. Mr Osborn was
prosecuted, convicted of manslaughter and is serving a five-year jail sentence. Patrick
Mercer has used the facts of this case to illustrate how his Bill would lead to a different
outcome.29
r.

Kenneth Faulkner

In 2004 a judge said that a 73-year-old farmer who shot a burglar after being broken into
three times could not be criticised for the way he defended his property. When he
sentenced the burglar, the judge said it was a pity that prosecutors had even thought of
bringing charges of assault against the farmer, who had only recently learned that he
would not face charges, Burglars had stolen weapons, including five shotguns, from him
in July. One of them returned in August and stole a mechanical digger. When he went
back the next day, Mr Faulkner confronted him and fired his shotgun, hitting the burglar’s
leg with pellets. The judge commented:
He wrongly believed the burglars had come back armed with those guns that had
been stolen. Very sensibly he took out his shotgun.Nobody could criticise him for
what he did. For him it has been a most harassing and terrible incident.
It is only a pity that charges were considered against him. Sensibly, the decision
was made - which I entirely agree with - that the matter would not be pursued.

Michael Auty, prosecuting, said the "primary reason" that the CPS decided not to charge
Mr Faulkner was that Rae had been left with only pellet wounds in his lower leg.30

C.

Recent developments

A spate of cases in the early 1990s led to calls for the law of self-defence to be defined.31
Following one case where a young man slashing car tyres had killed a man who
challenged him, and successfully pleaded self-defence, then Home Secretary Michael
Howard said:

28
29

30

“Blind man killed intruder in self-defence”, 19 March 2004, The Guardian
“Even burglars admit it: my Bill will stop them ...but only if the Prime Minister is true to his word, says
Patrick Mercer”, 12 December 2004, Sunday Telegraph
“Jury rejects charges against man blasted thief with shotgun”, 9 August 1996, The Guardian
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…. Specifically on the law on self-defence, I am satisfied that the individual
should always be able to defend himself, his family and his property, as long as
he only uses force that is both reasonable and necessary. I am not currently
persuaded that there is a need to change the law. However, I intend to study the
Law Commission's recent report on offences against the person very carefully
and will be interested in the public reaction to its recommendations. 32

After the Newbery and Lyon cases, he was reported as saying that people who used
violence to defend themselves should be treated more sympathetically.33 The debate
gathered pace again after the Tony Martin case in 1999. In April 2000, William Hague
said that the law should be changed to put the state "on the side of people who protect
their homes and their families against criminals", but then Home Secretary Jack Straw
was "yet to be persuaded" that the existing law was at fault.34
1.

Westminster Hall debate: March 2003

In March 2003, Henry Bellingham asked how it could be right to prosecute people when
the law was confused and contradictory, and whether it was reasonable to expect a
householder, during a few fearful seconds at the top of the stairs, when he is being
menaced and perhaps threatened with a broken bottle or a knife, to guess what the law
would say when lawyers do not know.35 He was not suggesting that the Government
should immediately change the law, but that the Law Commission should be tasked with
examining whether we need a new law where the relevant test was a new, subjective test
of what the householder believes to be appropriate at the time. He also thought it would
make sense if a rule were introduced whereby all civil rights are extinguished the moment
that a crime is committed: it offended many people when it became apparent that burglars
and other criminals can profit from a crime.
John Denham replied:
On the question of the law on self-defence, it is well-established in law … that a
person may use "reasonable force" in self-defence or in the defence of his or her
family or property…
What constitutes reasonable force will depend upon the circumstances of each
case and is a matter solely for the courts to decide. … For example, some
allowances are made for panic in the heat of the moment or the fact that the
defendant is small and frail and the criminal is large and threatening.
Some sort of codification of what level of force is permissible is likely to be of
only academic interest to people who suddenly find themselves under attack.
31
32
33
34
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“Vigilante or victim”, 12 December 1995, The Times
HC Deb 14 December 1993 c533w
“Vigilante or victim”, 12 December 1995, The Times
“Early ruling sought on self-defence”, 27 April 2000, The Times, “Labour hits at 'cynical' pledge on
self-defence”, 27 April 2000, The Independent
HC Deb 4 March 2003 c212WH
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Such a code is not likely to be the sort of thing one carries round in one's mind in
case it is needed. I am not sure whether it would help to resolve the situation. …
Generally, juries are able to come to sensible conclusions that are on the side of
the law-abiding public and the victim.
Although it is quite reasonable to ask for a proper approach by the police and the
prosecuting authorities, many of the judgments in cases that are brought to court
must be put in the hands of juries, which must play the role that they have
traditionally played. We need to keep a careful balance between upholding an
individual's right to self-defence and maintaining the general rule that people
should not take the law into their own hands. It follows that changes to the
existing law should not be made on the hoof as a response to a particular case. At
this stage, we are not convinced that a change to the law on self-defence is
required. 36

2.

The Criminal Justice Act 2003: restriction on civil claims

Meanwhile, in response to protest at the prospect of burglar Fearon getting compensation
from farmer Tony Martin, the Government agreed to bring forward an amendment to the
Criminal Justice Bill 2002-03 to ensure that those intruding on the lives and property of
decent citizens should not be able to turn the tables and sue them.37 The result was s329 of
the Criminal Justice Act 2003, which came into force in January 2004. The effect is
summarised in the Explanatory Notes:
99. Section 329 makes new provision about cases where a person who has been
convicted of an imprisonable criminal offence takes civil action for damages for
trespass to the person against the victim of the offence or against a third party
who has intervened, for example to protect the victim or to protect or recover
property. It requires that, where a claimant convicted of an imprisonable offence
wishes to sue someone for damages for a trespass to the person which is
committed on the same occasion as the offence, he must first obtain the
permission of the court. Permission may only be given if there is evidence that
certain conditions relating to the defendant's perceptions and reasons for doing
the act which amounted to trespass to the claimant's person are not met, or that in
all the circumstances the defendant's act was grossly disproportionate. The
defendant will not be liable at the trial if he can prove that the relevant conditions
are met and that in all the circumstances the action was not grossly
disproportionate.

Subsection (3) provides:
(3) The court may give permission for the proceedings to be brought only if there
is evidence that either-

36
37

4 March 2003 c212WH
“The Cases of Brendon Fearon and Tony Martin”, 29 July 2003, Home Office press release 037/2003
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(a) the condition in subsection (5) is not met, or
(b) in all the circumstances, the defendant's act was grossly disproportionate.

The condition in subsection (5) is:
that the defendant did the act only because(a) he believed that the claimant(i) was about to commit an offence,
(ii) was in the course of committing an offence, or
(iii) had committed an offence immediately beforehand; and
(b) he believed that the act was necessary to(i) defend himself or another person,
(ii) protect or recover property,
(iii) prevent the commission or continuation of an offence, or
(iv) apprehend, or secure the conviction, of the claimant after he had
committed an offence;
or was necessary to assist in achieving any of those things.

Trespass to the person means assault, battery or false imprisonment. References to the
defendant's belief are to his honest belief, whether or not it was also reasonable.
3.

The Criminal Justice (Justifiable Conduct) Bill 2003-04

At the end of 2003, the BBC Today programme asked listeners to suggest a law that they
would like to see put onto the statute books. There were 10,000 nominations and five
were shortlisted. There were 26,000 votes, and listeners chose the proposal that
homeowners should be able to use any means to defend their home from intruders.
The Criminal Justice (Justifiable Conduct) Bill sought to exempt from civil and criminal
liability in specified circumstances persons acting in defence of persons or property. It
was presented on 12 January 2004 and ordered to be read a second time on Friday 30
April.38 Introducing the Second Reading Debate,39 Roger Gale explained that although he
believed that the BBC’s exercise had been founded in good faith, it had been a mistake,
and it was not the business of a public service broadcaster to engage in the drafting of
legislation. Given that many people had voted in the belief that their view was going to be
brought before Parliament, he and others had decided that they would –
have a go at wiping a little of the egg off Auntie's face, and see whether we could
achieve something in the direction of the change to the criminal justice law that
was required. ..

38

39

Bill 36 of 2003-04, HC Deb 12 January 2004 c530 presented by Mr. Roger Gale, supported by Mr. Eric
Forth, Mr. Peter Atkinson, Mr. Richard Bacon, Mr. Julian Brazier, Derek Conway, Mr. Gerald Howarth,
Mrs. Eleanor Laing, Richard Ottaway, Mr. Andrew Turner, Ann Winterton and Sir Nicholas Winterton
HC Deb 30 April 2004 1146-80
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He explained that his Bill had been drafted by former Parliamentary Counsel, Frances
Bennion and that:
We are seeking to address the underlying perception that the criminal justice
system has moved towards the criminal as the victim and away from the interests
of the real victim of the crime—in this case, the householder, be that person
tenant or house owner.

Under clause 1of Roger Gale’s Bill a person who was the occupier of a dwelling (or
whose presence was licensed by the occupier) would not have been guilty of an offence
by reason of any act done by him in relation to the person or property of a trespasser (or
would-be trespasser) if he believed (whether reasonably or not) that he was acting
• in self-defence, or
• in defence of another person, or
• to preserve or protect property, or
• to apprehend the trespasser or any other suspected wrongdoer, or
• otherwise in prevention of crime.
Mr Gale said:
I am indebted to Mr. Andrew Hawkins of Communicate Research. Hon.
Members may have seen the results of his poll, which were published at 1 o'clock
this morning. Mr. Hawkins conducted a survey of 201 Members of Parliament—
or almost a third, which is a fair sample. I take no particular satisfaction from the
poll, because 56 per cent. of Members on both sides of the House believe that the
law should stay as it is. A mere 4 per cent. believe that the law should be changed
so that householders are permitted to use any means—as the Bill states—to
defend their homes in the case of burglary. However, 40 per cent.—so a total of
44 per cent.—believe that the law should be changed so that householders are
permitted to use greater force, but not any means whatsoever, to defend their
homes in the case of burglary.
The public, in radio and press polls, have made their view abundantly plain. The
House has a clear duty to listen to that public voice, as well as to the honourably
expressed views of hon. Members on both sides of the House. The balance at the
moment is a fine one. A significant minority of hon. Members, without having
heard the arguments that I have made today, believe that the prevailing
circumstances warrant change.

Eric Forth said:
What we are discussing is not a rare occurrence but all too frequent. .. the law of
this land should be framed in such a way as to give maximum protection to lawabiding occupiers of premises, rather than seeming to lean over backwards to
favour the people who are breaking and violating the law, entering premises and
causing such upset.
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Home Office Minister Fiona Mactaggart replied:
Following the Martin case, there has been a cloud of confusion about the current
state of the law, and some issues remain properly to be remedied.
… The proposed Bill would give a person virtual immunity from prosecution for
any act done by him if he believed, "whether reasonably or not", that he was
acting in self-defence or that he was acting to preserve property, to apprehend a
wrongdoer or to prevent a crime, and believed—again, "whether reasonably or
not"—that the other person was a trespasser. That is certainly a step too far. ..
When there was a clearly disproportionate response to an incident, where
someone was seriously injured or killed, no responsible person would want to
find that the perpetrator did not have to answer for those actions before a jury.
It is for a jury to decide whether someone is acting reasonably or unreasonably
and whether their actions are proportionate and justifiable or not. To allow
someone to use any means to defend themselves could include, for example,
being able to use weapons to kill an intruder. That would clearly be a
disproportionate and unreasonable response to an unarmed burglar.
… I know that in some cases people feel that the law is not protecting them, and
that is what has led to this proposal. We need to make sure that the law is
operating as it should, but putting householders beyond its reach would not help
the law to protect them. Rather, it would create an acceptance of lawlessness and
a spiral of violence and retaliation that would make the situation worse. It would
create a situation in which people felt that they had to go armed in order to
protect themselves. That cannot be what we want to achieve.

That Bill made no further progress.
4.

The Law Commission: partial defences to murder

In July 2003 the Law Commission announced that it was reviewing the operation of the
partial defences to murder of provocation and diminished responsibility, and also whether
there should be a new partial defence where a person kills in circumstances in which the
current defence of self-defence is not available because the force used was excessive.40 In
a consultation paper published in October 2003,41 the Commission quoted from an article
which had appeared in the Justice of the Peace:
In the particular context of a householder’s right to defend his home and family,
Dr Michael Watson has argued:
… a disarmed society depends on an efficient and effective criminal
justice system. If the state cannot fulfil its side of the bargain, its courts

40
41

Law Commission press release 3 July 2003
“Partial Defences to Murder”, Law Commission Consultation Paper No 173, 2003
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should not be too hard on those who (in the heat of the moment) use more
force than may later seem reasonable. A strong case can be made for
establishing a presumption that force used in self-defence- and defence of
the home- is reasonable and lawful.42

After summarising the law and developments in the UK and a number of other
jurisdictions, the Commission sought views about partial defences, including a possible
partial defence of excessive force in self-defence. In May 2004, it published provisional
conclusions including a proposal that the provocation defence should be recast in a way
which would include (subject to safeguards) excessive force in self-defence, so that a
separate partial defence would not be proposed.43 It also stated its intention of saying in its
report that the law of homicide needed reviewing. In its final report it explained that the
arguments in favour of a new partial defence had concentrated on two categories of
defendant, one of which was –
The householder who responds in fear of physical attack from an intruder
and, whom it is said, the present law places in the exquisite dilemma of
having to respond “reasonably” or not at all.

Some consultees had suggested that although the Palmer direction was theoretically
generous to the defendant, it did not always work justly where a weaker party uses a
degree of force against a stronger opponent which is greater than would be proportionate
as between people of equal strength.44 From consultees’ responses, it appeared that not all
judges give directions to juries about the need to carefully consider the disparity of
strength and vulnerability between the defendant and the other party in cases where it is
relevant on the facts.
The Commission summarised the substance of the concerns relating to the threatened
householder:
4.19 … there is a strongly held view among many members of the public that the
law is wrongly balanced as between householders and intruders. We think that
much of that public anxiety is based on a misunderstanding of the present state of
the law, contributed to by incomplete understanding of certain notorious cases.
We accept, however, that the law should provide explicitly for a partial defence to
a charge to murder where a person of ordinary tolerance and self-restraint acts in
fear of serious physical violence to himself or another. We acknowledge that such
a person, though genuinely acting in fear, might not always act “reasonably” so as
to attract the full defence of self-defence. In such a case, we conclude, he or she
should not be convicted of murder but should receive a conviction which reflects
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“Self-defence and the Home” 167 Justice of the Peace 486 at p 488. (28 June 2003)
Law Commission, Partial Defences to Murder, Provisional Conclusions on Consultation Paper No 173,
http://www.lawcom.gov.uk/files/cp173-prov.pdf
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his or her lesser degree of culpability. The law of self-defence should not be a
case of “all or nothing”.45

5.

Review of the law of murder

In October 2004 a Home Office press release announced that there would be a review of
murder law, following the Law Commission’s recommendation that the law needed
fundamental reform:
The Home Secretary said that the law needed to be clear, comprehensive and fair
to ensure public confidence in the criminal justice system. However, he said the
Government remained committed to retaining the mandatory life sentence, and to
the murder principles set out in the Criminal Justice Act 2003.46

On the following day, Mr Blunkett explained that it had been had been his intention to
address the issue of the homicide review during Third Reading of the Domestic Violence,
Crime and Victims Bill—a debate that did not take place. He said that he proposed to
establish a review, the terms of reference for which he would lay before the House
shortly. 47
6.

Press campaign

Following the fatal stabbing of Robert Symons, a schoolteacher, who disturbed a burglar
at his family home in Chiswick on 20 October 2004, the Sunday Telegraph launched a
campaign for the law to be changed to give householders the right to use whatever force
is necessary against intruders. The leading article said:
There is no more fundamental right than that of individuals to protect themselves,
their families and their homes from criminals who break in and attempt to steal
their property. It is the most basic one which government exists to protect - and
when it fails to protect it, government neglects its most elementary duty.
Successive governments have conspicuously failed to discharge that duty: more
people than ever are being assaulted in their own homes, and having their
property burgled. Worse, the laws that governments have passed have punished
citizens when they have tried to make up for that failure by asserting that right for
themselves….
There is little doubt that had Mr Symonds taken a knife, and plunged it into his
assailant's chest, it is he who would now be facing prosecution for murder. The

45
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Law Com No 290, August 2004
“Putting victims first: the Domestic Violence, Crime & Victims Bill”, 27 October 2004, Home Office
Press Release 332/2004
HC Deb, 28 October 2004 c1578
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law indeed states that a home-owner can use "reasonable force" to protect himself
and his property from an intruder. But no one knows what "reasonable force" is.48

The newspaper also reported on support for its campaign from different sources:49
David Davis, the shadow Home Secretary, said the law should be "rebalanced" to
do more to protect householders from violent criminals… As pressure mounted
on the Government to act, Mr Davis said: "The law needs considerably more
clarification and should be rebalanced in favour of householders and against
criminals."
His comments represent a hardening of the Tory line following recent highprofile cases…
David Burnside, the Ulster Unionist MP for South Antrim who has taken up the
case of three elderly constituents who were attacked in their home, said: "People
are afraid to defend themselves in their own homes. They think the law won't
protect them, or that they will be sued if they harm the intruder. This is insane.
The law needs to be changed.
"Once a burglar enters someone's home with the intent of robbing them, raping
them or hurting them they should lose their rights to protection from the law."
… Even the Home Office is uncertain about householders' rights. A journalist
from this newspaper contacted its public inquiries office, posing as a member of
the public, to ask what was "reasonable force".
After being placed on hold while the inquiry was passed from one stumped
official to another, the reporter was offered the following: "There is no definition
of what 'reasonable force' is. The law doesn't go into that level of detail. It is for
the police to look into individual cases."
A spokesman for Liberty, the human rights organisation, said: "This needs to be
clarified. No one has a clue what reasonable force means."

On 28 November the Sunday Telegraph added a number of retired chief constables to its
list of campaign supporters. William Wilson from central Scotland said that he could
identify a trend for the law being tougher on the householders than it used to be. Sir
Geoffrey Dear from the West Midlands thought that the CPS had been looking at
reasonable force in far too narrow a way, and had not tried to put themselves sensibly and
properly in the place of the householder:

48
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“Let public fight back against the burglars” ibid
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If you chance upon somebody in the dark you have no idea what he has in his
hand… I don’t think you have time to weigh up what is proportionate and what
isn’t. I say that if you hit him and cause grave damage, then tough.

Peter Joslin from Warwickshire said that the police advice to lock yourself away in a
room and dial 999 was all very well, but life wasn’t like that.
In early December Sir John Stevens, the Metropolitan Police Commissioner told the
Telegraph his view that those who defended their families and property should only face
prosecution over injuries to intruders in extreme circumstances, where they could be
shown to have used gratuitous violence. He said that the current test of reasonable force
seemed to be weighted against the householders, and he suggested that there should be a
presumption in law …that the person using the force to defend themselves is acting within the law
rather than the other way round.50

Tom Buchan, president of the Association of Scottish Police Superintendants, apparently
agreed.51

III

Reactions to the Bill

The announcement that Patrick Mercer had secured first place in the ballot and would
introduce a Bill, with the full support of the Conservative party, immediately intensified
the debate. He said that his Bill would not affect cases like Tony Martin’s, whose use of
force had been grossly disproportionate, but would affect cases like Brett Osborn’s:
Osborn is serving a five-year sentence for manslaughter. One of the issues that
led to the decision to prosecute him for murder was that he failed to "warn the
intruder that he had a knife and might stab him with it if he did not desist".
This is preposterous - but it is the kind of thing that happens under the present
law. Cases such as Osborn's give the lie to the claim, made so often by
government law officers, that "no one has been unjustly convicted" under the
existing legislation. Many more people have had to endure the stress and strain of
having a prosecution hanging over their heads for months - only for the judge to
dismiss the case as "manifestly absurd" once it comes to court. Those people do
not end up in prison but they do suffer the protracted torture of the legal process.
Under my Bill, no one will be prosecuted for taking the kind of action Osborn
took. We will frame the Bill's language very carefully to ensure that result. To
those who insist that the term "not grossly disproportionate" still leaves too much
latitude to the Crown Prosecution Service (CPS), and that the CPS will inevitably
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twist the phrase so as to bring unjust or unfair prosecutions, I simply reply that
there will be a clause in my Bill that will make the Attorney General personally
responsible for any decision to prosecute an individual for using "grossly
disproportionate force" in defence of his family and his property. That means the
Attorney General will have to take the decision to prosecute himself. I have no
doubt that this will act as a very effective disincentive to bring prosecutions in
marginal or debatable cases.

Michael Howard said:
If a burglar breaks in, attacks you and you defend yourself, you can find yourself
in the dock. Most people think that's absurd - typical of the "topsy turvy",
politically correct world in which we live. Gone are the days when your home
was your castle. People deserve to feel safe in their own homes. If criminals
break into people's houses and attack them, homeowners must be able to defend
themselves. Patrick Mercer's Private Members Bill will ensure that they can.

Mark Oaten, Liberal Democrat Shadow Home Secretary, said:
We agree with the Conservatives that the law should back members of the public
who use proportionate force in self-defence. The law does need to be clearer, but
any changes to it must not create a climate where anything goes, as there is a
danger that a nasty situation could turn into a fatal and tragic one.52

Sir John Stevens was said to be in total support of the plans:
A Metropolitan Police spokeswoman said [Michael Howard] had met Sir John
and deputy commissioner Sir Ian Blair, who will be the force’s next chief.
“They have not seen the private member’s bill in full but do support the
‘grossly disproportionate’ threshold that Mr Howard suggests be used as
the test for whether a householder should be prosecuted”.53

Lord Falconer of Thoroton, the Lord Chancellor, agreed that it was important for people
to know that they could use force to defend themselves but argued that no law change was
required.
Former editor, Andreas Whittam Smith, writing in The Independent, urged reflection
before the momentum became overwhelming. He described his own experience as a juror
in a case where a defendant pleaded self-defence and was acquitted, and went on:
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[Sir John Steven] is right in the sense that people have got it into their heads that
they will inevitably be charged and found guilty of assault or murder if they strike
first. And if householders are confused about their rights, then they may fatally
hesitate when they should act promptly to save their property or their lives…. Let
us accept that Sir John is right. There is confusion, - though I would be surprised
to find that the ‘reasonable force’ test isn’t working well in practice. Nonetheless
the standard way of clarifying a misunderstood area of the law is for the Lord
Chief Justice to make a statement that reminds people of what the law actually
is… Failing this however, the wording of the relevant law should be tightened up
but not going so far as the version likely to be proposed in Mr Mercer’s Bill.

A different angle was suggested by Professor Patrick Atiyah who wrote to The
Independent, saying that, like most lawyers, he had shared the view that there was no
need for a change in the law:
But reading many newspaper accounts of such cases in the past year or two has
changed my mind, because it seems quite clear that when an intruder is injured or
killed, police and prosecuting authorities now often take the view that it is not
their job to decide whether the householder used reasonable force, but that the
case should be laid before a jury. Even when the facts appear absolutely clear,
and an acquittal by the jury is virtually certain, prosecutions are frequently
brought; indeed judges have sometimes criticized cases that should never have
been brought.
Some may think that if an acquittal is a certainty, it does not matter if a
prosecution is brought but this overlooks what a horrible experience it is for the
householder – by definition the victim of an illegal intrusion into his house – to
be questioned by the police as though he is the suspect, then arrested charged and
fingerprinted and finally, after perhaps several months’ delay, to be brought
before a court before he is finally vindicated.54

In Prime Minister’s Questions on 8 December 2004, Tony Blair said:
What we have said is that we will consult chief police officers, the Crown
Prosecution Service and, indeed, the Attorney-General. I entirely understand the
concern about this particular issue and I share the general view of the
Metropolitan Police Commissioner. If we get the right response from those
people, we will, of course, support a change in the law. As I understand it, the
particular private Member's Bill has not yet been published. We will have to
consider the best way to take it forward, but I entirely share and understand the
concern and hope that we can reach agreement on it.

Lord Goldsmith, the Attorney-General, said in an interview for The Observer that
criminals must also have the right to protection from violence:
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Goldsmith said he was obliged to carry out the review but remained unconvinced
of the need for new legislation. He said the problem had been blown out of all
proportion by publicity surrounding Tony Martin, the Norfolk farmer who was
prosecuted for shooting a fleeing teenage burglar in the back.
'There are very few cases that have given rise to this problem. Besides Tony
Martin, there's only one I know about,' said Goldsmith. 'Police and prosecutors
have been very understanding of people who act to protect themselves and their
property. The law says there's a limit to the force you can use, but it is judged by
what you believe the position is, even if you turn out to be mistaken.'55

On the day of the Bill’s introduction, the Home Secretary made a written statement
explaining the Government’s position:
Concerns have been raised about the ability of householders to use reasonable
force to defend themselves, their families, their homes and their property. The
Prime Minister stated on 8 December that the Government appreciate that real
public concern exists over these issues, and that they would be reviewed.
Accordingly, the Government have considered, in consultation with the
Association of Chief Police Officers (ACPO), the Crown Prosecution Service
(CPS) and the Director of Public Prosecutions (DPP), how best this matter should
be addressed.
I have concluded that the current law is sound but needs to be better explained to
all concerned, especially for householders.
I very much welcome the new guidance on "Charging Standards for Prosecutors"
published by the CPS in November, which I believe demonstrates clearly that the
law is on the side of the victim and that householders are entitled to use
reasonable force to defend themselves, their families and their property.
Moreover I welcome the determination of ACPO to ensure that the new guidance
clarifies the detail of this law for every police officer.
I have come to the conclusion that this guidance and clarification will ensure that
the current law is properly understood and implemented; and that therefore no
change in the law is required.
The Government in conjunction with the CPS and ACPO will shortly publish and
promulgate information which makes it clear to the public that the current law
ensures that appropriate steps to protect themselves, their family and their
property will always be justified.56
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The Director of Public Prosecutions issued press releases supporting the announcement
and giving examples of cases where householders or other victims had not been
prosecuted.57 These were:
•

Robbery at a newsagent’s. One of the two robbers died after being
stabbed by the newsagent. The CPS did not prosecute the newsagent but
prosecuted the surviving robber who was jailed for six years (Greater
Manchester);

•

A householder returned home to find a burglar in his home. There was a
struggle during which the burglar hit his head on the driveway and later
died. No prosecution of householder who was clearly acting in selfdefence (Derbyshire);

•

Armed robbers threatened a pub landlord and barmaid with extreme
violence. The barmaid escaped, fetched her employer’s shotgun and shot
at least one of the intruders. Barmaid not prosecuted (Hertfordshire);

•

Two burglars entered a house armed with a knife and threatened a
woman. Her husband overcame one of the burglars and stabbed him. The
burglar died. There was no prosecution of the householder but the
remaining burglar was convicted (Lincolnshire);

•

A middle aged female took a baseball bat off a burglar and hit him over
the head, fracturing his skull. The burglar made a complaint but the CPS
refused to prosecute (Lancashire).

He said that the CPS routinely refused to prosecute those reacting in the heat of the
moment to finding intruders within their homes:
"On an informal trawl the CPS has only been able to find 11 cases in the last 15
years where people have been prosecuted for attacking intruders into houses,
commercial premises or private land. Only 7 of these appear to have resulted
from domestic household burglaries.”

He gave the following three examples of prosecutions:
A man laid in wait for a burglar on commercial premises, caught him, tied him
up, beat him, threw him into a pit and set fire to him (Cheshire);
A number of people trespassed on private land to go night-time fishing. They
were approached by a man with a shotgun who threatened to shoot them. They
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ran away but one of the men was shot in the back with a mass of 40 shotgun
pellets (South Wales);
A householder lay in wait for a burglar who tried to burgle his shed. The
householder shot him in the back (South Yorkshire).

and added:
These examples show that prosecutors take great care over their decisions and
have done for many years. So long as a householder is not acting in retribution or
revenge, the force used in self defence would have to be wholly excessive and out
of proportion before a prosecution would be contemplated.

The Home Secretary’s announcement was welcomed by Mark Oaten, the Liberal
Democrat home affairs spokesman, who said:
What we would not want to do is extend that so you actually feel it's your
responsibility to go down the stairs and actually attack the burglar." But David
Davis, the shadow Home Secretary, said: "We are disappointed Mr Clarke has
chosen to fly in the face of so much compelling evidence that the law needs to be
changed.58

The Sunday Telegraph commented that the list provided brief details and did not include
names: 5 of the 11 had been acquitted. The article went on to give some details of a
number of cases which appeared to have been omitted from the list.59 The Home Secretary
then wrote to the newspaper welcoming its contribution to the debate. He said:
My position on this issue is clear. I believe that an Englishman's home is his
castle. It is the right of every British citizen to protect himself, his family and his
home from intruders of any kind.
Ken McDonald, the Director of Public Prosecutions, has made it clear that
householders will only be prosecuted if they use very excessive force in
defending their home against intruders. Homeowners not prosecuted include
those who have shot and stabbed burglars. The Crown Prosecution Service's
informal survey also demonstrates that the number of such cases brought before
the courts is extremely low.
I announced on January 12 that, following discussions with the Association of
Chief Police Officers, the DPP and the CPS, I had concluded that the law was
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sound. The law is, as Tony Martin's defending barrister, Anthony Scrivener, put it
last year, "simple and weighted overwhelmingly in favour of the householder".
The key issue, now, is ensuring that householders understand the law. Next week
the CPS and ACPO are launching their leaflet that sets out in plain language what
householders' rights are, and the level of force that they can use when confronted
by an intruder. The Government will be working with the CPS and ACPO to
ensure that this reaches as many members of the public as possible. This process
is vital to ensure there is public confidence in the law.60

IV

Other jurisdictions

While the current debate has focused on exactly when self-defence should amount to an
absolute defence to criminal charges, there have also been moves to make partial defences
available in cases which result in fatality. These defences could, for example, reduce the
offence from murder to manslaughter in cases where a person has reacted with more than
reasonable force. They would not affect cases where defendants, reacting with reasonable
force, were entitled to be acquitted, but might be seen to produce a fairer result in some
prosecutions which would result in murder convictions under the present law. The options
are explored in detail in the Law Commission’s Report, and its consultation paper, on
Partial Defences to Murder.61 The consultation paper includes commentary on the
excessive use of force in self-defence, as a partial defence in other jurisdictions including
Australia, Canada and Ireland.
There is wide variation between different countries in the extent to which a person who
has killed or injured another will have a defence (to criminal charges) that he was acting
in self-defence, or in defence of another person or of property. Many jurisdictions have
criminal codes which set out more numerous categories of homicide and wounding than
are recognised in English law, and the full or partial defences which may be available.
Terminology also varies and straight comparisons are therefore difficult to make.
1.

France

Article 122-5 of the French Criminal Code lays down the parameters of the “legitimate
defence”:
A person who, faced with an unjustified attack against themselves or another,
carries out at that time an act required by the necessity of the legitimate defence
of themselves or another is not criminally liable, except if there is a disproportion
between the means of defence used and the gravity of the attack.
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A person who, in order to prevent the commission of a serious or major offence
against property, carries out an act of defence, other than voluntary homicide,
when this act is strictly necessary for the goal sought is not criminally liable when
the means used are proportionate to the gravity of the offence.62

2.

New Zealand

In New Zealand, the ACT (Association of Consumers and Taxpayers) Party, which
describes itself as a modern liberal party, and has nine Members of Parliament, has
recently published a draft Crime (Self-Defence) Amendment Bill. The Party’s campaign
appears to follow from the trial of a farmer who shot a man he caught stealing, in 2002. In
October 2004 Paul McIntyre was acquitted on a charge of recklessly injuring the man, but
faced a possible retrial on a lesser charge, on which the jury had been unable to agree.63
The Explanatory Note to the draft Bill outlines the existing law, and its result, as well as
explaining the purpose of the Bill. It states:
. Defenders who would previously have been commended are now routinely
charged. Few defenders are found guilty, but their lives are irretrievably
disrupted. Frequently the prosecution secure a consolation conviction for a lesser
offence, perhaps under the Arms Act [ …]
• The current law draws fine distinctions according to whether the intruder has
entered a house, or is merely lurking by the back door, whether it is a home, or a
garage, whether he is taking property, or merely vandalising it.
• Defenders may use only what a court declares was no more than necessary or
reasonable to avoid harm to the defender [….]
Uncertainty about what is “reasonable” or “necessary” promotes wasteful and
unsuccessful prosecutions. Few result in conviction, but uncertain and unfairly
complex law gets translated to folklore about the law that puts defenders at a
safety risk.
• Defenders know that prosecutions involve huge delay, stress and the risk of
revenge.
• Defenders can be financially destroyed by legal costs, but will never recover
their losses from the intruder […]
• Defenders face wrongdoers who are encouraged into insolent trespass by their
own folklore about the legal impotence of those they prey on.
• Defenders are discouraged from their safest course – that is, letting the offender
know unambiguously that his best course is to stop what he is doing immediately,
and leave. The straightforward and intuitive way to achieve that is to threaten
“unreasonable” force. That is precisely what is currently forbidden.[…]
The Courts have made it more risky for defenders to use force than intruders. The
law must be rebalanced so that it is oriented against aggressors.
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The full text and other material are available electronically on ACT’s website at:
http://act.org.nz. The response of the Minister of Justice was that New Zealand’s laws
covering self-defence were clear, longstanding and shared by most other common law
jurisdiction countries. He said:
"In regard to self defence, the statutory defence permits the use of reasonable
force to defend oneself – and that force may include deadly force in certain
serious circumstances.
"The force allowed by the law, however, must not be disproportionate or
excessive to the threat faced.
"For example, if someone was attacking me with a knife or a gun, I would likely
be justified in using deadly force to repel the attack. But if I saw a thief walking
out of my house carrying a television set, I would not be justified in shooting him
in the back.
"Where there is doubt about the reasonableness of the force used, police can lay
charges and send the matter to the Courts.
"Overwhelmingly, juries in determining such cases have, in other than extreme
cases, shown some sympathy for the position of the person protecting himself
against criminal intruders.
"This law in one form or another has been in place for around a century, and has
been well tested.64

3.

Canada

The Canadian Department of Justice reviewed the defences of provocation, self-defence
and defence of property, which were frequently invoked in the context of crimes
involving the use of force. Canada’s law of self-defence is governed by the Criminal
Code. The basic principle which underlies self-defence is that a person who is attacked or
assaulted is not criminally responsible for using a reasonable or proportionate amount of
force against the person assaulting them. An attempt or threat to apply force also
constitutes an assault. A person can therefore use defensive force in response to an
apprehension of immediate or impending danger. The law also allows a person to use
force to defend someone under their protection. The law does not permit excessive or
unreasonable force. The provisions distinguish various factual circumstances in which
self-defence can arise, and provide specific defences tailored to those circumstances. The
consultation paper Reforming Criminal Code Defences was published in 1998. The
Executive Summary states: 65
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Canada’s laws for these defences have remained virtually unchanged for over a
hundred years. Their application and meaning have been refined by decades of
judicial interpretation, but the defences are still governed by the language of the
Criminal Code. Many individuals and groups believe that these defences reflect
archaic and outmoded values and principles and that they need to be reformulated
to address modern concerns and realities, particularly in the domestic sphere…

There do not appear to have been any further developments.66
4.

Australia

a.

New South Wales

The Crimes Amendment (Self Defence) Act 2001 codified the law with respect to selfdefence. The defence of self-defence is available in the following circumstances:
418 Self-defence—when available
(1) A person is not criminally responsible for an offence if the person carries out
the conduct constituting the offence in self-defence.
(2) A person carries out conduct in self-defence if and only if the person believes
the conduct is necessary:
(a) to defend himself or herself or another person, or
(b) to prevent or terminate the unlawful deprivation of his or her liberty or the
liberty of another person, or
(c) to protect property from unlawful taking, destruction, damage or interference,
or
(d) to prevent criminal trespass to any land or premises or to remove a person
committing any such criminal trespass,
and the conduct is a reasonable response in the circumstances as he or she
perceives them

The other provisions are:
Section 419 provides that the prosecution bears the burden of proof beyond a
reasonable doubt that the person did not carry out the conduct in self-defence.
Section 420 provides that self-defence is not available if the use of force involves
the intentional or reckless infliction of death to protect property or prevent
criminal trespass or remove a person committing criminal trespass.
Section 421 relates to the situation where excessive force is used in self-defence
which results in death. In such a case, if the defendant believed that his conduct
was necessary even though it was excessive, the defendant is not criminally
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responsible for murder but is guilty of manslaughter. Section 422 relates to the
application of self-defence when it is a response to lawful conduct.67

b.

Victoria

The Victorian Law Reform Commission published a Final Report on Defences to
Homicide in November 2004, making 56 recommendations for change.
Recommendations include the re-introduction of a partial defence of excessive force in
self-defence and abolition of the partial defence of provocation, as well as codification of
the rules for self-defence, adopting the New South Wales formulation under which:
A person is not criminally responsible for the offence if the person believes the
conduct is necessary:
•
to defend himself or herself or another person; or
•
to prevent or terminate the unlawful deprivation of his or her liberty or
the liberty of another person; and
the conduct is a reasonable response in the circumstances as the person
perceives them.
…
Self-defence should not be available if:
the person is responding to lawful conduct; and
at the time of the response, he or she knew that the conduct was lawful.
However, conduct is not lawful merely because the person carrying it out is
not criminally responsible for it.68

5.

United States

Joyce Lee Malcolm, Professor of History at Bentley College Massachusetts, describes the
American approach as follows:
While American law on defence of the home differs somewhat from state to state,
the millions of residents of the large, "liberal" states of California and New York,
for example, can presume anyone who breaks into their homes means to do them
harm and can act accordingly. A more explicit Oklahoma statute, passed in
response to a spate of violent burglaries, allows householders to use force no
matter how slight the perceived threat. Has this "vigilante" legislation resulted in
"excess violence"? Just the opposite, the American burglary rate is less than half
the English rate. And while 53% of English burglaries occur when someone is at
home, only 13% do in America, where burglars admit to fearing armed

67

68

Crimes Amendment (Self Defence) Act 2001, Paper by NSW Public Defender’s Office
http://www.lawlink.nsw.gov.au/lawlink/pdo/ll_pdo.nsf/pages/PDO_crimesamendmentselfdefence
Victorian Law Reform Commission, Defences to Homicide, Final Report, October 2004, p84 et seq

37

RESEARCH PAPER 05/10

homeowners more than the police. Violent crime in the US is at a thirty-year
low.69

The Oklahoma statute, often referred to as the “Make My Day” law, was introduced in
1987 in response to public opinion following a case in which a householder shot an
intruder. It provides:
Physical or deadly force against intruder
A. The Legislature hereby recognizes that the citizens of the State of Oklahoma
have a right to expect absolute safety within their own homes and places of
business.
B. Any occupant of a dwelling is justified in using any degree of physical force,
including but not limited to deadly force, against another person who has made an
unlawful entry into that dwelling, and when the occupant has a reasonable belief
that such other person might use any physical force, no matter how slight, against
any occupant of the dwelling.
C. Any owner or employee of a place of business is justified in using any degree
of physical force, including but not limited to deadly force, against another
person who has made an entry into that place of business when the owner or
employee has a reasonable belief that such other person might use any physical
force, against the owner, employee, or any other person in that business.
D. Any occupant of a dwelling or place of business using physical force,
including but not limited to deadly force, pursuant to the provisions of
subsections B and C of this section, shall have an affirmative defense in any
criminal prosecution for an offense arising from the reasonable use of such force
and shall be immune from any civil liability for injuries or death resulting from
the reasonable use of such force.

The Sunday Telegraph described the history and effect of the “Make My Day” law in an
article in October 2004:70
The law was pushed through by Sen Charles Ford, a Republican, the opposition
party in the state. "The purpose of the law is to protect the victim of crime who
defends his home and his family against unlawful intrusion from any criminal
prosecution or civil action," Sen Ford said last week.
"We considered it outrageous that someone who protects his home and family
should suffer. Our law says you can use any force, including deadly force, to
defend your home."
It has been an unqualified success. Since the Make My Day Law came into force,
burglary has declined by almost half in Oklahoma. In 1987, there were 58,333
cases; in 2000, just 31,661.
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While crime rates throughout America fell in the 1990s, Make My Day
supporters point to a second statistic in Oklahoma they say proves the impact of
the new law: while burglary rates plunged, other forms of theft stayed constant. In
1988, there were 96,418 cases, in 2000, 96,111.
Similar anti-burglar laws have now been adopted in Colorado and Arizona. The
reason, said Sen Ford, was simple: "The law works. We were in the grip of a
violent burglary epidemic when Dr Sommer's home was invaded.
…
Prior to the Make My Day legislation, the law, as it remains in most American
states, sanctioned force in self-defence and the defence of property, but only on
the basis of "reasonable" response to the violence offered by the criminal. This
allows a baseball bat against a baseball bat, a knife against a knife, and a gun
against a gun - although in theory the householder should allow the burglar to
shoot first.
There have now been at least 11 cases where intruders have been shot dead in
Oklahoma and the householders who pulled the trigger have escaped any sanction
under the Make My Day law.

Earlier this month, the Daily Oklahoman reported a fatal incident where a homeowner
was not to be prosecuted because of the “Make My Day” law.
No charges will be filed against a homeowner who fatally shot a 16-year-old
intruder Jan. 15, a prosecutor said Monday.
“You have an absolute right to defend yourself in your home against an intruder,”
said Steve Kunzweiler, a Tulsa County assistant district attorney. “His use of
deadly force is authorized under Oklahoma law in this exact situation.”
Police said Robert Spencer, 51, shot Billy Joe Hardridge on Jan. 15 after the
teenager smashed his way into Spencer’s house in the 6700 block of E 26 Place,
police said. Hardridge was shot once in the face with a .22-caliber pistol while
peering into Spencer’s bedroom.71
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