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Legal Aid and Advice Act 1949: 70th Anniversary
Summary
Before 1949, the UK had a piecemeal system of providing assistance to those people who could not
afford to access the courts or pay for advice from a lawyer. The Legal Aid and Advice Act 1949
introduced a consistent approach in England and Wales based on a means test. Its overall aim was to
make legal aid and advice more readily available for “persons of small or moderate means”. 1 The Act
received royal assent on 30 July 1949.
Since then, there have been many changes to the scope and terms of legal aid, including through five acts
of parliament. The most recent was the Legal Aid Sentencing and Punishment of Offenders Act 2012,
which forms the basis of the current system. A review of this Act was published in February 2019 and
the provision of legal assistance remains a disputed area of policy.
Separate systems exist for legal aid and advice in Scotland and Northern Ireland. Historically, there have
been some links with that of England. For example, the 1949 Act contained provisions so that it could
also be applied to Scotland and/or Northern Ireland in respect of legal advice. 2
This briefing discusses the provision of legal assistance before 1949. It then outlines the discussions
which led to the Act, and its main features. The briefing also summarises how legal aid has changed in
the last 70 years. Finally, it provides suggestions for further reading, including on the issues facing the
system today.
Background
A former chair of the Law Commission, Sir Henry Brooke, described the historic distinction between
access to justice as a theoretical right and whether citizens could actually afford to exercise that right in
practice. He said:
Although access to the courts was recognised as a constitutional right, there was no constitutional
right to the provision of legal assistance at public expense if one could not afford a lawyer,
although from time to time statutory or quasi-statutory arrangements provided some form of
help. 3
In 1944, the Rushcliffe Committee was set up to consider the provision of legal advice to “poor
persons”. 4 It reported the following year. The committee surveyed the history of legal assistance in the
UK and made recommendations about how this should be changed.
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Legal Assistance Before 1949
The Rushcliffe Committee described various earlier systems for assisting poor people to use the
services of solicitors and the courts. For example, it said that “for probably more than 150 years there
has existed […] a system whereby poor persons could sue or defend in forma pauperis [in the manner
of a pauper]”. 5 It also stated that, in criminal courts, systems had existed “perhaps from time
immemorial” by which barristers would be obliged to take cases without payment.
The committee also described a number of more formal structures. These included one for criminal
cases, introduced in 1903, and the first regular scheme for civil cases, introduced in 1914. 6 In the civil
scheme, for example, the conditions were that the person’s “means” did not exceed £50, and that they
had a “reasonable cause of action or defence”. People who met this test had to pay no court fees or
other costs, and the solicitor representing them could take no fee. The committee’s report said that
“substantial use was made of the system”. 7
By the start of the Second World War, there was a shortage of solicitors willing to conduct cases on
these terms. 8 After 1939, this situation was made worse by solicitors joining the armed forces or serving
the war effort in other ways.
The Rushcliffe Committee report also noted a likely increase in demand. It said that:
The great increase in legislation and the growing complexity of modern life have created a
situation in which increasing numbers of people must have recourse to professional legal
assistance. 9
As a result, the committee concluded that the system needed to change:
It follows that a service which was at best somewhat patchy has become totally inadequate and
that this situation will become worse. 10
Rushcliffe Committee Recommendations
The Rushcliffe Committee made a series of recommendations for the design of a new system. For legal
aid, it set out a number of principles, which included the following: 11
•
•
•
•
•

Legal aid should be available in all courts.
It “should not be limited to those who are normally classed as poor but should include a
wider income group”.
Those who cannot afford to pay anything should receive the service free, but there should
be a “scale of contributions for those who can pay something”.
The cost of the scheme should be borne by the state.
Barristers and solicitors should receive “adequate remuneration” for their services.

The committee recommended that in assessing means, both income and savings should be taken into
account. It went on to make a series of detailed recommendations on the level of the means test, the
administration of the scheme (suggesting this should be done by the Law Society) and other matters. 12
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The committee proposed that all applicants should be provided with legal advice on payment of a fee
(2s. 6d.). It said that the fee should be remitted in suitable cases, but if it was “apparent” that the
applicant was able to pay the costs of normal legal advice, this route should not be available. 13
Legal Aid and Advice Bill 1949
The post-war Attlee Government accepted the recommendations of the committee. It published a
white paper in 1948, followed by the Legal Aid and Advice Bill itself. 14 Introducing the bill at second
reading, the then Attorney-General, Hartley Shawcross, said that it was a “charter of the little man to
the British courts of justice […] without regard to the question of their wealth or ability to pay”. 15 He
noted that the Government had received the “fullest support” from both branches of the legal
profession (the Law Society and the Bar Council) in drawing up the proposals. 16
The Attorney-General stated that the only significant departure from the Rushcliffe report
recommendations in the bill was that legal aid would be limited to hearings in “ordinary courts of
justice” and not in tribunals. 17 There were also some restrictions to exclude types of action, such as libel
and slander, where he said there was “most room for bringing vexatious, frivolous, unmeritorious or
unnecessary claims”.
Speaking for the Opposition, David Maxwell Fyfe said that the Conservative Party was in “general
agreement” with the bill. 18 However, he requested close monitoring of various aspects of the operation
of the scheme, including the means test and the exclusion of tribunals. 19
The civil scheme under the Act began in 1950, and the criminal scheme began in 1952. 20
Legal Aid as Part of the Welfare State
An article in the Law Society Gazette in 2015 discussed the legacy of the Rushcliffe Committee. 21 It said
that while the report is “nothing like as celebrated as the 1942 Beveridge report or the 1944 Education
Act, it forms just as crucial a part of the post-war welfare state”. However, Sir Henry Brooke stated
that legal aid was “never one of the four pillars of the welfare state”. These, he said, were “the NHS;
universal housing; state security (benefits) and universal education”. 22
Changes to the Legal Aid System Since 1949
The legal aid system has undergone many changes since 1949. Considering primary legislation alone,
further acts include the:
•
•
•

Legal Aid Acts 1974, 1979 and 1988 (the 1974 Act repealed the original 1949 Act); 23
Access to Justice Act 1999; and
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO), which is the basis of the
current system. 24

Sir Henry Brooke described some of the changes to the legal aid system over this period. For example,
he said that initially the system covered only divorce work in the High Court. It was then introduced
gradually into other areas of civil work, and other courts.
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He stated that criminal legal aid also expanded in the 1960s, and again in the 1970s and 1980s, including
introducing duty solicitors in magistrates’ courts and police stations.
The Government stated that the aim of LASPO was to “ensure legal aid would remain sustainable by
refocusing on those who most need it and delivering significant savings for the taxpayer”. 25 The Act
restricted the types of cases eligible for civil legal aid. 26 It also introduced a means test on an applicant’s
capital and increased the maximum level of income-based contributions. 27
In the most recent review of the system, published in February 2019, the Government committed to
expanding legal aid provision for the most vulnerable in society and to reviewing the means test
thresholds. 28 The review also placed an emphasis on early intervention to prevent cases reaching the
court system. In response to the review, the Shadow Lord Chancellor and Shadow Secretary of State
for Justice, Richard Burgon, criticised the cuts to legal aid since 2013. 29 He called for “emergency
measures” to ameliorate the worst effects of those cuts.
Costs
The Rushcliffe report estimated that the total cost of the system it recommended might be “slightly
under £200,000 per annum”. 30 £200,000 in 1945 would be equivalent to approximately £8.5 million in
2018. 31
Sir Henry Brooke reported that, in 1970, despite annual increases in costs of over 50%, overall legal aid
expenditure was “still low”. 32 However, he then described how the rising cost of legal aid became
“increasingly a matter of political concern” from the 1980s onwards. He said that it increased to
£342 million by 1986 and £1.4 billion in 1995/96. 33
Official figures reported legal aid spending in real terms (ie adjusted for inflation) from 2005/06 to
2018/19. 34 They showed that in 2005/06, total legal aid spending, expressed in 2018/19 prices, was
£2.6 billion. In 2011/12 it was £2.5 billion. After the introduction of LASPO, spending fell to £1.6 billion
per annum by 2015/16 and it has remained at that level up to 2018/19.
Coverage
Official figures suggested that in 2016, 25% of the population was, in principle, eligible for legal aid in civil
cases. 35 This had fallen from 52% in 1998. The Rushcliffe report did not include an equivalent estimate
for the original scheme. A 2018 article in the Guardian estimated that about 80% of the population was
covered by legal aid under the 1949 Act, but it is not clear whether this referred only to civil legal aid. 36
In criminal cases today, all those arrested in England and Wales are eligible to receive free advice and
assistance at the police station. 37 Assistance as a defendant in a criminal trial is available for those
under 16 (or under 18 and in full-time education) or on certain benefits. 38
Sir Henry Brooke stated that between 1969 and 1986, the percentage of defendants in criminal cases in
magistrates’ courts who were covered by legal aid rose from 20% to 80%. 39
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Further Information
•
•
•
•
•
•
•
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