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Commons Library Briefing, 18 May 2021

Summary

This paper has been written for the House of Commons Second Reading debate on the
Higher Education (Freedom of Speech) Bill . The Bill was presented in the House of
Commons on 12 May 2021. It seeks to bring forward a range of measures aimed at
strengthening and extending existing legislation on freedom of speech and academic
freedom in higher education. The Bill implements the legislative proposals in the
Department for Education policy paper, Higher Education: free speech and academic
freedom, February 2021 CP394.

Provisions in the Bill would: allow the Office for Students (OfS) to monitor and enforce
freedom of speech measures at higher education institutions, introduce a complaints
system and redress for breaches of free speech duties through the introduction of a
statutory tort, extend duties on free speech to students’ unions and create a role of
Director of Freedom of Speech and Academic Freedom at the OfS.

The Bill is a piece of amending legislation. It primarily amends the Higher Education and
Research Act 2017 but it also makes amendments to the Counter-Terrorism and Security
Act 2015, the Higher Education Act 2004 and the Education (No. 2) Act 1986.

The Bill has eight substantive clauses: clauses 1-3 relate to the duties to protect freedom
of speech; clauses 4-8 relate to the functions of the OfS; and clauses 9 and 10 are general
minor amendments and commencement provisions. The Bill has one schedule; part 1
contains amendments to the Higher Education and Research Act 2017, part 2 contains
amendments to the Counter-Terrorism and Security Act 2015 and part 3 contains
amendments to other Acts.

This briefing paper provides background on the main provisions of the Bill, contains
reaction to the Bill and raises issues. The Paper follows the outline of the Bill but is not
intended to be an exhaustive clause-by-clause analysis; the Explanatory Notes to the Bill,
published alongside it, provide explanation of individual clauses. The Bill and
accompanying documents are available on the Parliament website at Parliamentary Bills,
Higher Education (Freedom of Speech) Bill.

Most provisions of the Bill extend to England and Wales, but some apply to England only;
the provisions which amend the Counter-Terrorism and Security Act 2015 extend to
England, Wales and Scotland. Clause 10 and Annex A of the Bill sets out the territorial
extent of the Bill.

Commons Library Briefing Paper, Freedom of speech —is there a problem? CBP 9143, 4
March 2021 discusses the proposals.

The following documents are relevant to the Bill:

9 Higher Education (Freedom Of Speech Bill) Explanatory Notes, Bill 12-EN

9 Higher Education: Freedom of Speech and Academic Freedom, Impact Assessment

(A),

1 Department for Education, press release, “Universities to comply with free speech
duties or face sanctions”, 12 May 2021

1 House of Commons and House of Lords Joint Committee on Human Rights
(JCHR), Freedom of Speech in Universities, 21 March 2018, HC 589, 2017-19
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1. Background

The debate around freedom of speech in universities has become
increasingly heated in recent years in part due to a small number of
high-profile incidents involving the banning of well-known speakers
from campuses. Concerns have also been raised about the alleged
curtailing of freedom of speech through the use of ‘'no-platform’
policies, ‘safe spaces’ and self-censorship.

It has been suggested that higher education providers (HEPS) are
permitting a general atmosphere of intolerance towards differing
opinions to develop on campuses and that this has had a ‘chilling effect’
on free speech.

The legal framework around freedom of speech is complicated. Section
43(1) of the Education (No. 2) Act 1986 requires higher education
establishments to take reasonably practicable steps to ensure that
freedom of speech is protected and section 202 of the Education
Reform Act 1988 protects academic inquiry. But freedom of speech is
only protected within the law and other statutory provisions such as the
Prevent Duty and public order legislation may impact on freedom
speech and curtail debate.

Under current legislation there is no means of enforcing the statutory
duties on providers and there is a gap in provisions in that students’
unions are not directly covered by the legislation.

1.1 Role of the Office for Students (OfS)

The Higher Education and Research Act (HERA) 2017 established an
independent regulator for higher education in England, the Office for
Students (OfS). As part of its remit the OfS oversees a register of English
HEPs — all providers wishing to access public funding must be on the
OfS register of providers.

All universities and colleges seeking to be on the OfS register of
providers must comply with specified initial and ongoing conditions of
registration which are set out in the OfS Regulatory Framework.
Conditions E1 and E2 of the Framework give the OfS a role in
protecting freedom of speech in HEPs by requiring HEPs to have in place
governing documents which uphold and deliver Public Interest
Governance Principles. Two Public Interest Governance Principles cover
freedom of speech, one relates to academic freedom and states that:

Academic staff at an English HEP have freedom within law
to question and test received wisdom; and

to put forward new ideas and controversial or unpopular
opinions

without placing themselves in jeopardy of losing their jobs or
privileges they may have at the provider.

Another relates to freedom of speech and states that “[the] governing
body must take such steps as are reasonably practicable to ensure that
freedom of speech within the law is secured within the provider”.


http://www.legislation.gov.uk/ukpga/1986/61/section/43
http://www.legislation.gov.uk/ukpga/1988/40/section/202
http://www.legislation.gov.uk/ukpga/1988/40/section/202
http://www.legislation.gov.uk/ukpga/2017/29/contents/enacted
https://www.officeforstudents.org.uk/
https://www.officeforstudents.org.uk/
https://www.officeforstudents.org.uk/advice-and-guidance/regulation/the-regulatory-framework-for-higher-education-in-england/
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The OfS can impose sanctions in the form of monetary penalties for a
breach of conditions of registration.

The role of the OfS with regard to freedom of speech is set out on the
OfS website at Freedom of speech.



https://www.officeforstudents.org.uk/advice-and-guidance/student-wellbeing-and-protection/freedom-of-speech/
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2. Legal framework for freedom
of speech

There is already a legal framework in place which imposes duties on
HEPs to ensure freedom of speech in higher education. The legal and
regulatory context on freedom of speech in higher education is set out
in the Department for Education (DfE) policy paper, Higher education:
free speech and academic freedom February 2021 CP 394 pages 12-16
and in Annex A.

2.1 Duty to protect freedom of speech
The Education (No. 2) Act 1986 section 43(1) requires higher education

on

the

the



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961537/Higher_education_free_speech_and_academic_freedom__web_version_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961537/Higher_education_free_speech_and_academic_freedom__web_version_.pdf
http://www.legislation.gov.uk/ukpga/1986/61/section/43



































































