BRIEFING PAPER
Number 9044, 5 November 2020

Undercover policing in
England and Wales

By Joanna Dawson,
Jennifer Brown

Contents:
Summary
1. Regulation of undercover
operations
2. Current police practice
3. Criticism of historic
undercover policing units
4. Government and
parliamentary reviews
5. Litigation
6. The Undercover Policing
Inquiry

www.parliament.uk/commons-library | intranet.parliament.uk/commons-library | papers@parliament.uk | @commonslibrary

2

Undercover policing in England and Wales

Contents
Summary

3

1.
1.1
1.2

Regulation of undercover operations
Legislation
Oversight

5
5
8

2.
2.1
2.2

Current police practice
Undercover policing units
2014 Inspection

9
10
11

3.
3.1
3.2

Criticism of historic undercover policing units
Special Demonstration Squad
National Public Order Intelligence Unit

13
13
14

4.
4.1
4.2
4.3
4.4
4.5

Government and parliamentary reviews
Intimate relationships
Identities of deceased children
Use of undercover police in the aftermath of the Stephen Lawrence case
Officers appearing in court in their undercover identities
Relationship between SDS and the Home Office

17
17
18
19
22
22

5.
5.1
5.2
5.3

Litigation
Human rights claims
Criminal prosecutions
Children of undercover officers

24
24
25
28

6.
6.1
6.2
6.3
6.4

The Undercover Policing Inquiry
Scope of the Inquiry
Preliminary issues
Controversy
Next steps

29
29
31
36
40

3

Commons Library Briefing, 5 November 2020

Summary
Police forces use undercover police officers in a variety of operational deployments. The
use of undercover police officers is governed by Part II of the Regulation of Investigatory
Powers Act 2000 (RIPA). RIPA sets out the legal framework for the use of ‘covert human
intelligence sources’ by public authorities, including the police, the security and
intelligence services, and customs officials.
The Investigatory Powers Act 2016 created a new single oversight body for all
investigatory powers, the Investigatory Powers Commissioners Office (IPCO). IPCO
regularly inspects and monitors the use of undercover policing and has raised several
concerns about the authorisation and oversight of undercover policing. In its first annual
report (published January 2019) IPCO acknowledged that there had been “significant
public disquiet” about the past actions of undercover police officers.

Concerns with past undercovering policing
In the early 2010s a series of revelations about the practices of undercover officers came
to light raising serious concerns about undercover policing in England and Wales.
Several undercover officers were found to have had multiple intimate relationships with
those they were investigating. Some of these officers fathered children in these
relationships. Historic undercover policing units were found to have routinely used the
identities of dead children to construct undercover personas for officers.
There have also been questions about the effectiveness of undercover policing and the
appropriateness of its use against certain protest movements. A major trial against climate
protestors who attempted to occupy a Ratcliffe-on-Soar power station collapsed when
evidence collected by an undercover officer was mishandled. There have also been serious
concerns about the use of undercover officers to monitor those associated with the
campaign for justice for Stephen Lawrence.

Proceedings against the police
Two high profile officers, Mark Kennedy (who was the officer involved in the collapse of
the Ratcliffe power station trial) and Jim Boyling (an officer who had several intimate
relationships with those he was tasked to investigate) left the police. Jim Boyling was
dismissed for ‘Gross Misconduct’. Mark Kennedy had left before his involvement was
exposed. The police have also come to financial settlements with several women who had
intimate sexual relationships with undercover officers. The police have issued a public
apology to these women in which they described the intimate sexual relationships as
“abusive, deceitful, manipulative and wrong” and “a gross violation” of personal privacy.
However, attempts to bring criminal charges against individual officers have failed. The
CPS have decided not to prosecute officers for sexual offences and this decision was
upheld after judicial review.
One of the women who had a relationship with Mark Kennedy has bought a human
rights claim against the police. The police have admitted that her human rights were
violated, but the legal proceedings are ongoing.

Cover page image copyright: The Stalker by Marius Waldal. Licenced under BY-NC-SA
2.0 / image cropped.
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The Undercover Policing Inquiry
On 12 March 2015 former Home Secretary Theresa May announced a public inquiry into
undercover policing. This followed several other independent reviews into aspects of
undercover policing. The Mitting Inquiry (so named after its current chair Sir John Mitting)
has been beset by controversy and delay since it was announced. It began taking oral
evidence in November 2020.

Reform of undercover policing
There has been recent reform of the governance of undercover policing and police
practice. The Investigatory Powers Act 2016 established an independent single oversight
body for all investigatory powers.
The Inspectorate of Constabulary reviewed undercover policing in 2014 and
recommended that new guidance be drafted for undercover officers. New guidance was
published in October 2020.
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1. Regulation of undercover
operations
1.1 Legislation
Regulation of Investigatory Powers Act 2000
The Regulation of Investigatory Powers Act 2000 (RIPA) sets out the
legislative framework for the use of covert human intelligence sources
(CHIS). 1 This includes, but is not limited to, undercover work carried out
by law enforcement officers. A CHIS may be a police officer, another
public servant acting undercover or a member of the public recruited by
a public authority.
The following section provides an overview of the regulatory regime for
CHIS generally, as well as the specific regulations that apply with respect
to undercover police officers.
Under Part II of RIPA, individuals act as CHIS if they:
•

establish or maintain a relationship with another person to obtain
information covertly;

•

give access to information on another person; or

•

disclose information covertly which they have obtained using the
relationship or they have obtained because the relationship exists.

A relationship is established or maintained for a covert purpose if it is
conducted in a manner that is calculated to ensure that one of the
parties to the relationship is unaware of the purpose. 2
Public authorities that are entitled to authorise CHIS include police
forces and law enforcement agencies such as the National Crime
Agency and Her Majesty’s Revenue and Customs. Authorisations may
be given where necessary on the following grounds:
•

in the interests of national security;

•

for the purposes of preventing or detecting crime;

•

in the interests of the economic well-being of the UK;

•

in the interests of public safety;

•

for the purpose of protecting public health;

•

for the purpose of assessing or collecting any tax, duty, levy or
other imposition, contribution or charge payable to a government
department

1

2

The Covert Human Intelligence Sources (Criminal Conduct) Bill 2019-2021 Bill,
currently before Parliament, would amend Part II of RIPA to provide an explicit
statutory power to authorise CHIS to take part in criminal conduct, making it ‘lawful
for all purposes’.
For further detail see the Covert Human Intelligence Sources: Revised Code of
Practice, Home Office, 2018

6

Undercover policing in England and Wales

Undercover police officers
Where an undercover police officer acts as a CHIS they are known as a
‘relevant source’. The Regulation of Investigatory Powers (Covert Human
Intelligence Sources: Relevant Sources) Order 2013 (‘the Relevant
Sources Order’) defines a relevant source as a source holding an office,
rank or position within certain law enforcement agencies. 3
The Relevant Sources Order sets out additional safeguards which apply
to undercover police officers, including enhanced authorisation
arrangements.
The Explanatory Memorandum to the Order states that the measures
reflect recommendations made by HM Inspectorate of Constabulary in
2012, following the examination of the deployment of a particular
former undercover officer. 4
They introduced a higher rank for internal authorisations of relevant
sources. Authorisation must now be given by an Assistant Chief
Constable, 5 or Chief Constable for deployments of 12 months or more.
These longer running deployments must also be approved by a judicial
commissioner from the Investigatory Powers Commissioner’s Office.
The test that must be satisfied before internal authorisation and external
approval may be given is that what is proposed is necessary and
proportionate, taking any collateral intrusion into account.
The CHIS Code of Practice states that there are different oversight and
management arrangements for undercover officers to reflect their role
as members of public authorities. 6
Any police officer deployed as a ‘relevant source’ in England and Wales
would also be required to comply with and uphold the principles and
standards of professional behaviour set out in the College of Policing
Ethics Code.

The use of children as CHIS
There are also specific arrangements that govern the use of individuals
under the age of 18 as CHIS. The Regulation of Investigatory Powers
(Juveniles) Order 2000 7and CHIS code of practice recognise that
juveniles are more vulnerable than adults, and make special provision
for them:
•

For CHIS under the age of 16:
─

3
4

5
6

7

No authorisation can be given where the target relationship
would be with a parent or someone with parental authority;

See ibid, Annex B
Regulation of Investigatory Powers (Covert Human Intelligence Sources) Order 2013
Explanatory Memorandum, para 7.1
Except in urgent cases where authorisation may be given by a Superintendent
Covert Human Intelligence Sources: Revised Code of Practice, Home Office, 2018,
para 6.9
As amended by the Regulation of Investigatory Powers (Juveniles) (Amendment)
Order 2018
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─

•

An appropriate adult (such as a parent) must be present at
meetings between the CHIS and their contact at the
‘investigating authority’ (eg the relevant police force);

For CHIS under the age of 18:
─

a risk assessment must be conducted into the nature and
magnitude of any risk of physical injury or psychological
distress, and any identified risk is justified and explained to
the CHIS;

─

the maximum duration of an authorisation is four months
(instead of 12 for an adult)

Enhanced authorisation levels are also stipulated for juvenile CHIS.

Statistics
Since April 2017, statistics on the use of CHIS have been collected by
the Investigatory Powers Commissioner’s Office (IPCO). 8
The 2018 Report noted a gradual decline in the use of CHIS by law
enforcement agencies over the last ten years. 9
Figure 1: CHIS authorisations made by law enforcement

In relation to relevant sources, the report noted that 735 authorisations
had been given during 2018, 10 which was comparable to the previous
year. Numbers had decreased from levels in excess of 1000 each year
between April 2014 and April 2016. IPCO speculated that this could be
the result of reduced availability of resources, or of agencies finding
alternative ways to tackle criminality.

8

9
10

Pre-2017 statistics were reported by the Office of Surveillance Commissioners – see
section below 1.2 for further detail.
IPCO Annual Report 2018, HC 67, 5 March 2020, para 11.4
Ibid, Para 18.4
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Figure 2: Relevant sources 11

1.2 Oversight
The Investigatory Powers Act 2016 (IPA) created a new single oversight
body – IPCO - with responsibility for oversight of surveillance powers, as
well as interception and other investigatory powers. 12 This includes
oversight of the use of CHIS as provided for by RIPA.
The Relevant Sources Order provides additional oversight functions for
IPCO with respect to undercover police officers.
IPCO’s first annual report, covering 2017, was published in January
2019. 13 The report acknowledged that there had been “significant
public disquiet” about the allegations of past impropriety on the part of
undercover police officers and committed to providing all possible
assistance to the forthcoming inquiry, to be chaired by Sir John Mitting
(see part 6 below for further detail). 14
The 2018 Annual Report emphasised the utility of CHIS, noting that
information obtained can be “invaluable to law enforcement
investigations by providing information that cannot be obtained using
other covert tactics”. 15
IPCO was content that the standard of compliance with the letter and
spirit of the legislation and the code of practice was generally good, and
noted improvements from some law enforcement agencies in response
to previous recommendations. 16

11
12

13
14
15
16

IPCO Annual Report 2018, HC 67, 5 March 2020, Para 18.7
Prior to the enactment of the IPA, oversight of covert policing was conducted by the
Office of Surveillance Commissioners (OSC). OSC annual reports from previous years
are available on Gov.uk [accessed 26 June 2019]
IPCO Annual Report 2017, HC1780, 31 January 2019
Para 3.6
IPCO Annual Report 2018, Para 11.15
Ibid paras 11.13-1124
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2. Current police practice
Police forces use undercover police officers as an investigatory technique
in a variety of operations. Not all undercover operations take the form
of a long-term deployment, some may include one instance of contact
with a suspect.
Individual police forces are responsible for making operational decisions
about the use of undercover policing. The National Undercover Working
Group (based in the National Police Chiefs Council) works to ensure a
consistent approach to undercover policing across England and Wales. 17

Undercover policing guidance
There are two guidance documents that forces are expected to follow
when deploying undercover officers:
•

The College of Policing have issued Authorised Professional
Practice (APP) 18 on Undercover policing. This APP was
published in October 2020. The College had consulted on a draft
version of the guidance in 2016.

•

The Home Office has issued statutory guidance on RIPA:
Code of Practice for the use of Covert Human Intelligence
Sources.

Policing professional standards
All police officers, including those working undercover, are always
expected to uphold the policing ‘standards of professional behaviour’. 19
Police officers can be disciplined when their behaviour falls short of the
standards. 20
There are ten standards of professional behaviour set out in Schedule 2
of The Police (Conduct) Regulations 2020. The Home Office maintains
statutory guidance on professional standards, performance and integrity
in policing (chapter two of which provides statutory guidance on the
standards). The College of Policing has issued a Code of Ethics for all
those in policing. The Code of Ethics provides a “broader framework”
that “underpins” the standards. 21
The Library’s briefing police complaints and discipline describes the
standards of professional behaviour and police disciplinary process in
more detail.

17
18

19

20
21

NPCC, National Undercover Working Group: terms of reference, dated 1 July 2016
APP is official police guidance. Police officers are expected to have regard to APP
when on duty. However, there may be circumstances in which it would be legitimate
for them to deviate from it. Further information about APP can be found in section
1.2 of the Library’s briefing police powers: an introduction.
Home Office, Conduct, Efficiency and Effectiveness: Statutory Guidance on
Professional Standards, Performance and Integrity in Policing, February 2020, para
2.4
Ibid, para 2.18
Ibid, para 2.6
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2.1 Undercover policing units
All police units which use undercover police officers must be accredited
by the College of Policing. 22 Each use of undercover police officers must
be authorised by a senior officer. 23

Staffing structure
Units which use undercovering policing should be led by an officer of at
least the rank of Chief Inspector. 24 Undercover operations should be led
by an officer of the rank of Inspector. This officer will report to their
head of unit on the progress of their operation. 25
All officers who take part in undercover operations are selected and
trained appropriately. Whilst working on an undercover operation
officers should work closely with the CPS to ensure that they are
gathering the best evidence for a prospective court case. 26
There are three types of undercover officer 27:
Foundation officers have passed the College of Policing’s
Foundation Undercover Training and Assessment Course (an entry
level course). This means they can be deployed in specific
operations. Foundation officers are deployed in undercover
operations involving low-level contact with an individual or a
criminal gang. They are not deployed for sustained periods of
time.
Advanced officers have passed the relevant training to become
a foundation officer and has then been assessed for suitability and
completed the National Undercover Training and Assessment
Course. Advanced officers can undertake more complex
operations and undertake long term infiltration of serious or
organised crime groups. When deployed in long term infiltrations
these officers will assume undercover identities which require
‘legend building’.
Undercover online officers have passed the relevant training to
become a foundation officer. Undercover online officers are then
‘appropriately trained’ so they can establish and maintain
relationships through the internet to obtain information or
evidence against an individual or criminal group.

Authorising operations
Chief Inspectors and Inspectors must seek authorisation from a more
senior officer each time they use an undercover officer in an operation.
Normally, this authorisation will be secured from their chief constable
22

23
24
25
26

27

College of Policing, Undercover policing: Authorised Professional Practice, October
2020, para 1.1
Ibid, chapter 8
Ibid, para 3.5
Ibid, para 3.4
NPCC, CPS, ACPO, SOCA and HMRC sign memorandum of understanding on
undercover officers, July 2012
College of Policing, Undercover policing: Authorised Professional Practice, October
2020, para 2.1
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(though officers of the rank of Assistant Chief Constable, or equivalent
can authorise undercover operations). Authorising officers must notify
the Investigatory Powers Commissioner when they authorise the use of
undercover policing. 28
There are two exceptions where an Assistant Chief Constable will not
authorise the use of an undercover officer:
In urgent cases, a Superintendent (the rank below Assistant Chief
Constable) can authorise a request. 29
Chief constables must obtain the approval of the Investigatory Powers
Commissioner before they can authorise operations likely to last for over
a year. 30

2.2 2014 Inspection
The Home Secretary asked Her Majesty’s Inspectorate of Constabulary
(HMIC- now HMICFRS) to inspect the effectiveness of contemporary
arrangements for undercover policing in England and Wales in June
2013. 31
HMIC’s inspection looked at all use of undercover police officers by
forces in England and Wales. They found:
In general, undercover police officers … carry out their roles
professionally and with great courage. We found them to be
dedicated to their task. We were impressed by their keen
awareness of the vital role which they play in protecting our
communities, and the legal, practical and ethical environment in
which they operate. 32

However, HMIC had concerns with the governance of undercover
policing. They found that undercover officers had little awareness of the
appropriate guidance. The guidance itself was found to lack detail and
was not comprehensive. HMIC recommended that the guidance should
be reviewed and shared widely among practitioners and (where
appropriate) the public. 33
HMIC found that coordination of undercover policing across forces was
weak. They said that senior police officers lacked expertise of
undercover policing which they said, “was a barrier against the
continuous improvement of the tactic”. 34 HMIC were particularly critical
of the National Undercover Working Group (the coordinating body for
undercover policing across England and Wales). They concluded that
“root and branch reform of the way the working group operates is

28

29
30
31
32

33
34

College of Policing, Undercover policing: Authorised Professional Practice, October
2020, para 3.7
Ibid, para 8.5.1
Ibid, para 8.5.2
HCDeb, Undercover Policing, 24 June 2013, c25
HMIC, An inspection of undercover policing in England and Wales, 2014, paragraph
13
Ibid, recommendation 4
Ibid, paragraph 117
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needed” and recommended that its membership should be
reconstituted and its terms of reference and objectives be reset. 35

Response from police forces
HMIC made 49 recommendations to police forces on undercover
policing. The National Police Chiefs Council (NPCC) and the College of
Policing accepted all 49 (four of which they accepted with
amendments). They created an ‘action plan’ to implement the
recommendations. As of August 2016, the NPCC and College of
Policing had implemented 42 of the 49 recommendations. The
remaining 7 recommendations were in progress. 36

35

36

HMIC, An inspection of undercover policing in England and Wales, 2014,
recommendation 11
DEP2016-0850, HMIC - an inspection of undercover policing in England & Wales recommendations - progress against action plan, November 2016
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3. Criticism of historic undercover
policing units
In the late 2000s and early 2010s a series of problematic practices of
undercover police officers were revealed through press reports and
subsequent parliamentary and independent investigations. The
revelations raised questions about the oversight and governance of
undercover policing in the UK generally. However, the practices of two
particular units - the Special Demonstration Squad and the National
Public Order Intelligence Unit - came under greatest criticism.

3.1 Special Demonstration Squad
The Special Demonstration Squad (SDS) was a highly secretive unit of
the Metropolitan Police’s (MPS) Special Branch.
The SDS operated between 1968 and 2008. 37 Between 1968 and 1989
the SDS received funding from the Home Office. During this period, it
provided Home Office officials with annual reports on its activities. 38 In
1989 the MPS assumed the cost of running the SDS and the SDS ceased
providing the Home Office with annual reports. 39
The SDS was originally set up under the name ‘Special Operations
Squad’ to provide intelligence on the anti-Vietnam war protest
movement. The establishment of the SDS was a direct response to
violent protests by anti-war demonstrators that took place on 17 March
1968 near the US Embassy in London. 40
During the first year of operations covert police officers in the SDS
successfully infiltrated the anti-war movement and provided intelligence
on planned demonstrations. Officials in the Home Office authorised the
expansion of the SDS’ operations. In the subsequent 40 years, until it
was disbanded in 2008, the SDS carried out a number of long-term
covert deployments and reported on radical political and Irish terrorist
groups. 41 In total 147 named individuals are believed to have served as
police officers in the SDS. 42
The operations, tactics and oversight of the SDS has come under
significant criticism since its existence was revealed in the late 2000s. In
particular there have been concerns that:
•

37

38

39
40

41
42

SDS officers had inappropriate sexual relationships with those they
were investigating.

Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
1: Use of covert identities, July 2013, see paragraphs 1.1 to 1.7
Report from Stephen Taylor’s independent review, Investigation into links between
Special Demonstration Squad and Home Office, January 2015, p4
Ibid
Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
1: Use of covert identities, July 2013, paragraph 1.1
Ibid, paragraph 1.4
Ibid, page 2
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•

SDS officers used the identities of dead children to form their
undercover identities.

•

SDS officers gave evidence in court in their undercover identities.

•

SDS officers conducted inappropriate surveillance of several
groups, including those connected with the campaign for justice
for Stephen Lawrence.
Peter Francis
Peter Francis was a former undercover police officer in the SDS. In 2010 the Guardian and the Observer
began publishing a series of interviews with Francis in which he made a claim about the operations of
the SDS. Partly as a result of Peter Francis’ whistleblowing, the then Home Secretary Theresa May
requested Mark Ellison QC investigate the SDS actions during the Macpherson Inquiry into the death of
Stephen Lawrence.

Jim Boyling
Jim Boyling was another undercover officer in the SDS. He infiltrated the anti-roads campaign group
‘reclaim the streets’. 43 Three women came forward accusing Jim Boyling of having inappropriate sexual
relationships with them in his undercover identity ‘Jim Stutton’. 44 A 2018 MPS disciplinary hearing
found that Boyling had inappropriate relationships with women he was tasked to gather information on
and that he had attempted to conceal these relationships from internal police investigations. 45 Boyling
was dismissed from the MPS for ‘gross misconduct’. 46 The women who had relationships with Boyling
are amongst a number who have sought legal action against undercover officers. This litigation is
discussed in section 4 of this briefing.

3.2 National Public Order Intelligence Unit
The National Public Order Intelligence Unit (NPOIU) was a national police
unit that existed between 1999 and 2011. The unit was formed as part
of the police’s response to radical political protest involving criminality.
The unit focused on crime associated with environmental activism,
animal rights and far right politics. The unit had a specific remit to
provide intelligence on these protest groups, so they could disrupt their
plans. 47
Between 1999 and 2006 the NPOIU was part of the MPS. In 2006 the
unit was moved from the MPS to be under the control of the
Association of Chief Police Officers (ACPO- the predecessor body to the
National Police Chiefs Council). At ACPO the NPOIU worked with two
sister units, the National Extremism Tactical Co-ordination Unit and the
National Domestic Extremism Team. 48
In the early years of the NPOIU the unit had strong links with the SDS.
Several staff moved between the SDS and the NPOIU. These links
weakened when the NPOIU moved from the MPS to ACPO. 49

43
44
45

46
47

48
49

BBC News, Undercover Met Police officer sacked over relationship, 3 May 2018
Ibid
Metropolitan Police Service, Officer dismissed following misconduct hearing, 3 May
2018
Ibid
HMIC, A review of national police units which provide intelligence on criminality
associated with protest, 2012, p18
Ibid
Ibid, p37
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Though there are some similarities between the SDS and the NPOIU, Her
Majesty’s Inspectorate of Constabulary found “distinct differences
between SDS and NPOIU training, tactics, review and integration”
which they summarised in the table below. 50

Ratcliffe-on-Soar Power Station ‘protest’
In April of 2009 114 people were arrested at a school in
Nottinghamshire whilst they were allegedly preparing to occupy and
close nearby Ratcliffe-on-Soar power station. Among the 114 people
arrested was NPOIU officer Mark Kennedy. Kennedy was undercover as
‘Mark Stone’. He had been investigating the Ratcliffe protestors as part
of ‘Operation Aeroscope’. 51
Mark Kennedy
Mark Kennedy was an undercover police officer with the NPOIU. He infiltrated the environmental
protest movement in the mid to late 2000s. His deployment included various trips undercover to foreign
countries. He provided intelligence on large scale and high profile planned demonstrations across
Europe. His identity was revealed by the Guardian when the Ratcliffe protester trial collapsed.
In 2013 Her Majesty’s Inspectorate of Constabulary (HMIC) found that, throughout his seven-year
deployment, Kennedy “operated outside the Code of Conduct for Undercover Officers”. HMIC
concluded that Kennedy “should have been withdrawn by his managers in 2009” when it became clear
that he was defying instructions. 52

The identity of Kennedy was revealed when the criminal trial of several
of the protestors collapsed. The trial had collapsed due to a failure by
prosecution lawyers to disclose to the defence sensitive material
collected by Kennedy.
Following the exposure of Kennedy’s identity, the Guardian, the BBC
and other news outlets began sustained reporting into undercover
policing in England and Wales. This reporting raised numerous
questions about the practice of undercover policing. It led to a series of
independent investigations, discussed in part 4 of this paper, and the
public inquiry discussed in part 5.

50
51

52

Ibid, p38
IPCC, Ratcliffe-on-Soar Power Station (Operation Aeroscope) Disclosure
Nottinghamshire Police, 2011
HMIC, A review of national police units which provide intelligence on criminality
associated with protest, July 2012, p24
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Kennedy’s policing connected with the Ratcliffe protest was the subject
of an Independent Police Complaints Commission investigation
completed in 2011. The IPCC investigation found that there was a
“collective failing by a number of parties” but that individual actions
“do not amount to misconduct”. 53
Sir Christopher Rose conducted an inquiry into the Crown Prosecution
Service’s role in the collapse of the Ratcliffe legal case. He found that
the failure by CPS lawyers to disclose evidence did have a bearing on
the case. He concluded that had information been properly shared
charges may have never been bought against the accused. 54

53

54

IPCC, Ratcliffe-on-Soar Power Station (Operation Aeroscope) Disclosure
Nottinghamshire Police, 2011, paragraph 125
DEP2011-1982: Ratcliffe-on-Soar Power Station Protest: Inquiry into Disclosure,
December 2011. Mark Kennedy has also been involved in the controversy over
intimate relationships with targets. See Part 4 below for further detail.

17 Commons Library Briefing, 5 November 2020

4. Government and parliamentary
reviews
Between 2010 and 2013 the then Home Secretary Theresa May
announced a series of investigations, inspections and reviews into
undercover policing. Theresa May asked:
•

Senior police officers to investigate the practices of the SDS. This
investigation is known as Operation Herne. 55

•

The Inspectorate of Constabulary to review national police units
which provide intelligence on criminality associated with protest. 56

•

Mark Ellison QC to look at the possible corruption and the role of
undercover policing in the Stephen Lawrence case and the
subsequent McPherson Inquiry. 57

•

Stephen Taylor (a former senior civil servant) to establish the full
extent of the Home Office’s knowledge of the SDS. 58

In addition to these reviews, the Home Affairs Select Committee
conducted an inquiry into undercover policing. 59
These reports considered different, and overlapping, aspects of historic
undercover policing. A summary of their findings, arranged by subject
matter, is outlined in the remainder of this section.

4.1 Intimate relationships
It is evident that undercover officers had intimate relationships with
those they were tasked to investigate. What is not as clear, is to what
extent senior police officers were aware of and sanctioned relationships
between undercover officers and those they were investigating. 60
Operation Herne found evidence that an SDS ‘trade craft’ document
contained (as Operation Herne describes it) ‘tacit consent’ of sexual
relationships. 61 The ‘trade craft’ document is said to advise that
if there is no other option operatives should try to have fleeting
and disastrous relationships with individuals who are not
important to your sources of information. 62

However, Operation Herne concluded that there was no evidence that
sexual relationships were explicitly authorised by senior officers. 63

55
56

57
58

59

60
61

62
63

HCDeb, Undercover Policing, 24 June 2013, c25
HMICFRS, A review of national police units which provide intelligence on criminality
associated with protest, February 2012
HCDeb, Undercover Policing, 24 June 2013, c26
Home Office, Independent report: Investigation into links between Special
Demonstration Squad and Home Office, March 2015
Commons Select Committee, Undercover policing: follow-up [last accessed 13
September 2019]
See part 4 below regarding disclosures in legal proceedings on this issue
Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
2: Allegations of Peter Francis, March 2014, p72
Ibid
Ibid
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4.2 Identities of deceased children
On 3 February 2013 The Guardian published an article alleging the MPS
had sanctioned the use of the identities of deceased children to build
back stories for the identity of undercover officers. 64
Following the revelations, then Home Secretary Theresa May and then
Commissioner of the MPS Sir Bernard Hogan-Howe agreed that it
would be “appropriate for a senior figure from outside the MPS to take
over leadership” of Operation Herne. 65

Home Affairs Select Committee findings
The use of the identities of deceased children by undercover officers
became a central focus of the Home Affairs Select Committee inquiry
into undercover policing that was ongoing at the time of The Guardian
revelations. On the 5 February 2013 the Committee took evidence from
Patricia Gallan (then Deputy Assistant Commissioner of the MPS) who
confirmed that the identities of dead children were used by undercover
officers. 66
In their report, published on 26 February 2013, the Committee
concluded that:
The practice of “resurrecting” dead children as cover identities for
undercover police officers was not only ghoulish and disrespectful,
it could potentially have placed bereaved families in real danger of
retaliation. The families who have been affected by this deserve
an explanation and a full and unambiguous apology from the
forces concerned. We would also welcome a clear statement from
the Home Secretary that this practice will never be followed in
future.

The Committee called for a formal investigation to be launched by the
Independent Police Complaints Commission regarding the conduct of
the officers who authorised the technique. 67

Operation Herne findings
The first report of Operation Herne looked specifically at the use of the
use of the identities of deceased children by undercover officers. It was
published after Patricia Gallan had already confirmed to the Home
Affairs Select Committee that undercover officers used this technique.
Operation Herne found that at least 42 covert identities constructed by
the SDS used the names and information of deceased children. 68 It
concluded that it is “highly possible” that the practice was used by
other undercover policing units. 69

64
65
66

67

68

69

The Guardian, Police spies stole identities of dead children, 3 February 2013
HCDeb, topical question 1 [142200], 11 February 2013, c564
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The report references an SDS manual which described the ‘benefits’ of
using the technique. The manual suggests that, as undercover officers
could use the identity of a deceased child to generate a birth certificate,
they could easily obtain a range of documentation to support their
identities. The report quotes the manual as saying the practice is
“unsafe” but that there are “no other alternatives”. 70
Operation Herne concluded that the practice of using the identity of
deceased children ended sometime around the mid-1990s. 71 The report
stated that:
There is understandable public, political and media concern about
the use of the identities of deceased children, irrespective of the
context, of the operational rationale, or any perceived necessity
and of any legal considerations. It is right that the public is now
properly reassured that the tactic no longer takes place. 72

4.3 Use of undercover police in the
aftermath of the Stephen Lawrence case
Between March 2010 and June 2013, The Observer and The Guardian
published a series of interviews with Peter Francis, a former undercover
officer with the SDS. In the interviews, and in subsequent television
programmes and books, Francis made a series of allegations relating to
undercover policing. 73 Among these allegations was that the SDS
deliberately disrupted public investigations into the police handling of
the Stephen Lawrence case and attempted to smear the families of
Lawrence and Duwayne Brooks (an eye witness to Lawrence’s murder).
In June 2013 Theresa May asked Mark Ellison to investigate the
allegations as part of his ongoing review into corruption in the MPS
during the initial Stephen Lawrence murder investigation and the
subsequent Macpherson Inquiry into that investigation. 74 Mrs May
asked Operation Herne to provide Ellison with all the information he
needed to conduct his inquiries. 75
In March 2014 both Operation Herne and Mark Ellison published their
findings.

Operation Herne findings
Operation Herne found:
No evidence has been discovered to confirm that:
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•

Peter Francis was tasked to smear the Lawrence family or
their campaign

•

He was tasked to smear or investigate Duwayne Brooks

Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
1: Use of covert identities, July 2013, paragraph 3.2
Ibid, paragraph 3.3
Ibid, paragraph 11.8
Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
2: Allegations of Peter Francis, March 2014, p1
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•

He was tasked to provide information on Black Justice
Campaigns’

•

Managers within Special branch prevented Peter Francis
from making disclosures to the Macpherson Inquiry

•

Family Liaison Officer’s attached to the Lawrence family
shared information with Special Branch. 76

Operation Herne did find that there was an undercover officer (known
as N81) deployed into a protest group closely associated with the
Lawrence family. They found that this officer:
•

attended the public gallery at the Macpherson Inquiry in his
undercover persona;

•

had reported personal information about Stephen Lawrence’s
parents to a Senior Investigating Officer involved in the case; and,

•

that the existence of this officer was never revealed to the
Macpherson inquiry. 77

However, Operation Herne found
no documentary or verbal evidence whatsoever that supports the
allegation that any SDS undercover officer was tasked or directed
into the Stephen Lawrence family or its campaign. 78

Ellison Review findings
The meeting between N81 and a senior officer was heavily criticised by
Mark Ellison in his review:
In mid-August 1998 the SDS arranged for an undercover officer,
N81 (who was deployed into one of the groups seeking to
influence, and to some extent succeeding in influencing, the
Lawrence family campaign), to meet an ex-Special Branch officer,
acting Detective Inspector Richard Walton, who had been
seconded to the [Metropolitan Police Service] MPS Lawrence
Review Team. This was the MPS team that was involved in
drafting the final written submissions to be made on behalf of the
Commissioner of the MPS to the Stephen Lawrence Inquiry.
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•

We find the opening of such a channel of communication
at that time to have been ‘wrongheaded’ and
inappropriate.

•

The reality was that N81 was, at the time, an MPS spy in
the Lawrence family camp during the course of judicial
proceedings in which the family was the primary party in
opposition to the MPS.

•

The mere presence of an undercover MPS officer in the
wider Lawrence family camp in such circumstances is highly
questionable in terms of the appearance it creates of the
MPS having a spy in the family’s camp.

•

However, for a meeting to then be arranged to enable an
in-depth discussion to take place about the Lawrences’
relationship with groups seeking to support their campaign,
in order to help inform the MPS submissions to the Public

Mick Creedon (Chief Constable Derbyshire Constabulary), Operation Herne Report
2: Allegations of Peter Francis, March 2014, paragraph 27.1 to 27.3
Ibid, p8
Ibid, page 57
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Inquiry, was, in our assessment, a completely improper use
of the knowledge the MPS had gained by the deployment
of this officer.
•

The meeting was apparently sanctioned at a high level of
SDS management. Mr Lambert has claimed that he was
asked to arrange it by senior management within the SDS.
We also note that the file note he made was sent to the
Detective Chief Inspector acting at the time. From a later
file note that he made in September 1998, it would also
appear that Special Branch Operations Commander Colin
Black was aware of the meeting.

•

In so far as we can discern, it appears therefore that the
SDS management thought that it was a good idea to have
the meeting because it might be useful to the MPS in
dealing with the Inquiry, and because it might fulfil part of
the ‘wider remit’ that the SDS was seeking to serve at this
time.

•

Nobody seems to have considered how opening such a
channel of communication would be viewed by the Inquiry
or the public, if it became known, in the context of the
MPS’s opposition to the Lawrence family’s case at the
Public Inquiry. 79

Ellison also responded to the claim that Francis himself was tasked to
smear the Lawrence family and Duwayne Brooks. Whilst Ellison (like
Operation Herne) could not find evidence that Francis, or any other
officer, was deployed explicitly to smear the family of Lawrence, he did
find that “the potential for such activity… exists.” 80 Ellison concluded
that a public inquiry might be better placed to make definitive findings
on the issue. 81

IPCC investigation
Following the publication of the Ellison Review the meeting between
N81 and Richard Walton was referred to the Independent Police
Complaints Commission (IPCC). The IPCC investigated several senior
officers involved in the meeting. The IPCC lead investigator concluded
that Richard Walton and Robert Lambert (an ex detective inspector in
the SDS who also attended the N81 meeting) had a case to answer for
misconduct in respect of ‘Discreditable Conduct’. 82 However, the MPS
disagreed with the report’s findings and decided not to take forward
misconduct proceedings against the officers.
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4.4 Officers appearing in court in their
undercover identities
News reports have suggested that undercover officers were sanctioned
to take part in criminality in their undercover identities. It has been
claimed that officers stayed undercover throughout legal proceedings
which included appearing in court in their personas.
Operation Herne found that 24 SDS officers are known to have been
arrested in their undercover identities. 10 SDS officers are known to
have given evidence in court proceedings in their undercover identities,
two of whom gave evidence for the defence. Operation Herne found
that SDS officers were authorised to engage in minor criminality to
maintain their cover. Operation Herne noted that, according to advice,
so long as the identity of the officer was “not subject to the charge”
and officers “did not lie under oath, no offences had been committed”
by officers giving evidence in their undercover identity. 83
HMIC acknowledged that media stories have claimed that NPOUI
officers also gave evidence in court in their undercover identities. HMIC
concluded:
Media stories have raised questions as to whether it is acceptable
for undercover officers to give evidence under their assumed
identities. We have not looked into the particular cases raised in
these stories, as this is outside HMIC’s remit. However, there are
circumstances in which it is possible for the prosecutor to apply to
the judge for permission not to reveal the true identity of a
witness giving evidence. 84

4.5 Relationship between SDS and the Home
Office
Following the publication of Mark Ellison’s review the Home Secretary
announced that her Permanent Secretary had asked Stephen Taylor (a
former Auditor General) to assess the full extent of Home Office
involvement in the operations of SDS.
Taylor’s subsequent review found that the Home Office was:
…supportive of the SDS being created in 1968 and funded certain
operational costs until 1989. Metropolitan Police Special Branch
provided a level of accountability through an annual summary in
this period. When funding ceased in 1989, no accountability was
required until the SDS closed in 2008 and no significant evidence
was identified of any links to the Home Office throughout this
period. Outside of the annual reviews there is very little evidence
to support any Home Office knowledge of the SDS and in
particular no evidence was identified of any influence in
operational activities. 85
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Though Taylor found limited evidence that officials in the Home Office
were aware of the practices of the SDS, he concluded:
I cannot rule out the possibility that, at some point, an individual
or individuals within the Home Office may have: a) been aware of
the tactic to use the identity of a dead child; b) acknowledged
that the squad it was funding included inherent risks of:

86

•

inappropriate relationships forming with individuals within
groups;

•

criminality; and

•

court appearances using a false identity. 86

Report from Stephen Taylor’s independent review, Investigation into links between
Special Demonstration Squad and Home Office, January 2015, p4
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5. Litigation
In November 2015 the MPS reached financial settlements with seven
women who had brought legal claims relating to their relationships with
undercover officers. Assistant Commissioner Martin Hewitt made a
public apology to the women, in which he described the intimate sexual
relationships as “abusive, deceitful, manipulative and wrong” and “a
gross violation” of personal privacy. He also acknowledged that the
relationships may have reflected problematic attitudes towards women
in police culture, and that there had been no proper management of
the deployments. He claimed that relationships of this nature would
never be authorised in advance, nor used as a tactic in a deployment.
He suggested that if such a relationship did occur, for example where it
was a matter of life and death, the officer concerned would be required
to report it, so that it could be investigated for any potential criminal
offence or misconduct. 87

5.1 Human rights claims
In 2011 Kate Wilson brought a claim in the High Court with respect to
her relationship with Mark Kennedy. She claimed that the actions of Mr
Kennedy violated her human rights. The High Court declined jurisdiction
to hear the case on the basis that the claim should have been brought
before the Investigatory Powers Tribunal (IPT). A separate common law
claim for damages was successful and in 2017 Ms Wilson received an
apology from the MPS and significant damages in compensation.
A new claim was brought before the IPT in 2017, on the basis that the
relationship had breached Ms Wilson’s rights under the European
Convention on Human Rights (ECHR). Specifically, Ms Wilson argued
that the relationship breached Article 3 (prohibition against torture and
inhuman or degrading treatment), Article 8 (right to family and private
life), Article 10 (right freedom of expression), Article 11 (right freedom
of assembly and association) and Article 14 (right to non-discrimination
in the enjoyment of Convention rights).
As a result of the initial disclosure of evidence, it became clear that Mr
Kennedy’s handlers and line manager knew about the relationship,
contrary to previous assertions. The defendants, the MPS and the
National Police Chief’s Council, also admitted that the relationship
constituted a violation of Ms Wilson’s rights under Articles 3, 8, 10 and
11 of the Convention. 88
At a hearing at the IPT in October 2018, the defendants sought to avoid
further disclosure of evidence, arguing that the associated costs were
disproportionate. They argued that the core factual and legal issues had
already been admitted, and that the forthcoming public inquiry into
undercover policing (see part 6 below for further detail) could
87
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investigate any wider issues of law, practice and policy. Therefore, they
proposed that the IPT should consider the question of a remedy for the
claimant (such as damages) on the basis of a set of agreed facts,
avoiding the need for further disclosure of evidence. The IPT rejected
these arguments and gave the defendants three months to file a
defence to the claim. 89
There was a further hearing on 16 May 2019 at which the parties
disagreed as to whether the defendants had now disclosed sufficient
evidence for the case to proceed to a full hearing. The IPT concluded
that further evidence concerning RIPA authorisations for Mark Kennedy
should be disclosed to the Tribunal for consideration. However it did not
order that the evidence should be disclosed to Ms Wilson, as she had
argued. 90

5.2 Criminal prosecutions
In 2014 the CPS announced that it would not be seeking to prosecute
any officer who had formed an intimate relationship in the course of an
undercover policing relationship. One of the women, known as DIL,
who had settled a claim with respect to her relationship with Mr
Boyling, exercised her Victim’s Right to Review. However, in 2016 the
CPS stated that it would not reconsider its decision in relation to
charging Mr Boyling.
In 2017 another claimant asked the CPS to consider a complaint, and
the CPS declined to prosecute. That claimant sought a review of the
decision, which concluded that the decision not to prosecute was
correct.
This decision was made on the basis that the case failed the evidential
stage of the CPS’s Code for Prosecutors, in that the evidence did not
provide a realistic prospect of conviction. According to the CPS Code, a
realistic prospect “means that an objective, impartial and reasonable
jury … properly directed and acting in accordance with the law, is more
likely than not to convict the defendant of the charge alleged”. 91
The three offences under consideration were: rape, procurement of
unlawful sexual intercourse by false pretences or representations; and
misconduct in public office.
In March 2019 the BBC reported that two women who had had
relationships with undercover police had given interviews. One of them
described herself as a victim of a “conspiracy to rape” by a team of
officers, who knew there was “no informed consent”. Another agreed
with this characterisation, suggesting that the feeling of violation was
exacerbated by the fact that the “abuse” was perpetrated not by one
person but by a whole police department. 92
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Rape
The CPS lawyer who reviewed the decision not to prosecute concluded
that there was sufficient evidence from which a jury would be likely to
conclude that there was a sexual relationship, and that the claimant
would not have entered into it had she known that My Boyling was a
police officer. However, when considering the law on rape as it stood at
the relevant time 93 she concluded that there were only two sets of
circumstances in which deception could undermine consent. These were
deception as to the nature of the sexual act, and deception as to the
identity of the perpetrator. The deception underlying the relationship in
this case did not fit into either category.

Procurement of unlawful sexual intercourse
The Sexual Offences Act 1956 provided for an offence of procurement
of unlawful sexual intercourse by false pretences or false
representations. 94 The CPS lawyer found that there was very strong
evidence against the proposition that field officers were expressly
directed to procure women to have sexual intercourse in order to obtain
evidence. She concluded that the relationship was based on mutual
attraction, and that Mr Boyling’s false pretence of being an
environmental activist provided nothing more than context for them to
meet on sufficient occasions to develop a relationship.

Misconduct in public office
Finally, the CPS lawyer analysed whether the conduct in question
amounted to an abuse of the public’s trust in the office holder. She
suggested that there was a likelihood of sexual relationships in
circumstances where officers were undercover for years, and that it was
difficult to identify the sort of behaviour that would go so far beyond
acceptable conduct as to amount to an abuse of office. She did not
discount the possibility that conduct of this kind could amount to a
misconduct offence, but concluded that in the circumstances a jury
would find that it did not.

Judicial Review of CPS decision
Following this internal review, the claimant brought a judicial review of
the CPS decision not to prosecute. The decision was challenged on two
grounds:
•

93

94

That the CPS was wrong to conclude that Mr Boyling’s deception
did not undermine her consent (relevant to the offence of rape);
and

The law was then governed by section 1 of the Sexual Offences Act 1956. The
Sexual Offences Act 2003 gave statutory effect to the previous common law
position regarding consent and deception. Section 76 provides that it should be
conclusively presumed that the complainant did not consent if the defendant
intentionally deceived the complainant as to the nature or purpose of the act in
question, or obtained consent by impersonating someone known personally to the
complainant.
This was subsequently repealed by the Sexual Offences Act 2003 but the offence
would have been in force at the relevant time the relevant acts took place.
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•

That the CPS had failed to take account of certain relevant
considerations, including that Mr Boyling had conducted
relationships with several women connected with Reclaim the
Streets (relevant to the procurement offence); and that the MPS
Police said that undercover officers were prohibited from having
sexual relationships with subjects of surveillance (relevant to
misconduct in public office).

On the issue of consent, the claimant’s lawyers argued that deception
was capable of undermining consent if it related to a matter sufficiently
serious to be relevant to a woman’s decision-making, and where it
related to a matter that the woman regarded as fundamental to her
autonomous decision-making.
On the issue of misconduct in public office, the claimant’s lawyers
argued that the apology given by AC Hewitt and the internal guidance
warning against sexual relationships 95 were clear evidence that the
conduct was prohibited.
The High Court noted in its judgment that the circumstances in which it
would intervene in relation to a prosecutorial decision are very rare,
given that responsibility for such decisions had been entrusted to the
Director of Public Prosecutions by Parliament.
The Court gave detailed consideration to the case law on the
circumstances in which deception can undermine consent, both prior to
and since the Sexual Offences Act 2003 came into force. Two scenarios
are now expressly provided for by the 2003 Act: cases in which the
defendant deceived the victim as to the nature or purpose of the act, or
where the defendant impersonated someone known to the victim. This
reflects the common law position prior to 2003.
The High Court agreed with the CPS lawyer’s analysis of recent case
law, which identified two further categories of case where deception
could be capable of undermining consent. These were:
•

cases where the deception relates directly to the sexual act and
where the victim’s sexual health could be put at risk (such as
where the deception concerned the use of contraception); and,

•

those that “strike at the heart of the complainant’s sexuality”.
This latter category – exemplified by a case in which the victim
was deceived about the perpetrator’s gender - involve a deception
about a fundamental aspect of the identity of the perpetrator.

According to the High Court, in these cases the victim is deprived of
their freedom of choice to consent by the perpetrator’s deception.
However, the Court concluded that the deception in the case in
question did not fit in to either of these categories. It would be a matter
for Parliament rather than the courts to decide to extend the existing
concept of consent to cover this kind of situation.
With respect to the procurement and misconduct offences, the Court
concluded that the CPS lawyer had been entitled to reach the
95
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conclusions that she had on the basis of the available evidence. The
application for judicial review was therefore dismissed.
Responding to the judgment the complainant’s lawyer, Harriet Wistrich,
said that the law needed to be clarified on deception and consent, and
suggested that at present it left women open to “frightening abuses of
power”. 96

5.3 Children of undercover officers
A case was also brought against the MPS Police by the child of an
undercover officer, Bob Lambert. The claimant was born as a result of a
relationship between Mr Lambert and his mother, who settled her case
for £425,000 in 2014. 97
The claimant, known as “TBS” brought the claim on the basis that his
abandonment by his father, and the discovery that he was an
undercover officer, resulted in mental health problems. It was brought
against the Metropolitan Police Commissioner, as the employer of
Lambert and the officers who were supervising him.
The claim was brought for misfeasance in public office and negligence.
The claimant alleged that Mr Lambert’s actions amounted to a knowing
or reckless abuse of the power entrusted to him as a public officer,
which he knew was likely to cause psychiatric injury to the claimant, or
he was recklessly indifferent to this outcome. Further, in so far as any of
Mr Lambert’s supervisors knew of the relationship with his mother and
allowed it to continue, they were deliberately or recklessly abusing their
powers.
The negligence claim alleged that the MPS knew or ought to have
known that there was an obvious risk of a child being conceived and
suffering harm in these circumstances, and owed a duty of care to
prevent this from happening.
The MPS failed in an initial attempt to have the claim struck out on the
basis that there were no reasonable grounds for bringing it.
In October 2020 it was reported that the MPS had apologised to the
claimant and paid “substantial compensation”. 98 TBS told the Guardian
that there was “a sense that the Met were still trying to cover up as
much as they can” and that “they are not genuinely wanting to put a
wrong right”.
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6. The Undercover Policing
Inquiry
6.1 Scope of the Inquiry
As Home Secretary in 2015, Theresa May announced her intention to
establish an Inquiry into undercover policing under the Inquiries Act
2005 (“the 2005 Act”). 99
The Inquiry was announced before the conclusion of criminal
investigations into SDS officers and a review into potential miscarriages
of justice involving undercover police officers. The timing was attributed
to the public interest in having a statutory Inquiry start as soon as
possible.
The Inquiry is chaired by Sir John Mitting, 100 a former High Court judge.
The terms of reference are to inquire and report on undercover police
operations conducted by English and Welsh police forces in England and
Wales since 1968. In particular it will:
•

investigate the role and the contribution made by
undercover policing towards the prevention and detection
of crime;

•

examine the motivation for, and the scope of, undercover
police operations in practice and their effect upon
individuals in particular and the public in general;

•

ascertain the state of awareness of undercover police
operations of Her Majesty’s Government;

•

identify and assess the adequacy of the:
1. justification, authorisation, operational governance
and oversight of undercover policing;
2. selection, training, management and care of
undercover police officers;

•

identify and assess the adequacy of the statutory, policy
and judicial regulation of undercover policing. 101

The Inquiry will investigate whether and to what purpose, extent and
effect undercover police operations, including the SDS and the NPOIU,
have targeted political and social justice campaigners.
The terms of reference state that the Inquiry will report to the Home
Secretary as soon as practical and will make recommendations as to the
future deployment of undercover police officers. It was initially
anticipated that the inquiry report would take up to three years, a
deadline which has now passed.
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Inquiry
Undercover Policing Inquiry: Terms of Reference
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As a statutory Inquiry it is subject to the principle of openness except
where it is appropriate to restrict any information from disclosure by
making a restriction order under section 19 of the 2005 Act.
In a preliminary ruling in 2016, the then-Chairman Sir Christopher
Pitchford identified areas of alleged wrongdoing that had emerged from
Operation Herne and the Ellison review:
(i)

Widespread and authorised use by undercover officers of the
names of real children, since deceased, without the permission
of their next of kin, to create undercover identities;

(ii)

With tacit managerial approval undercover officers entered into
deceitful and therefore abusive long term intimate relationships;

(iii)

Undercover officers infiltrated “black justice campaigns”;

(iv)

Officers gave evidence in criminal proceedings in an undercover
identity not disclosed to the court;

(v)

Undercover officers provided information for inclusion in an
employers’ blacklist;

(vi)

Undercover officers provided personal information about the
family of Stephen Lawrence, deceased;

(vii)

An undercover officer gave a secret and undisclosed briefing to
the Metropolitan Police Lawrence Review Team;

(viii)

The Metropolitan Police Service deployed an undercover officer
to report on the activities of the parents of Stephen Lawrence;

(ix)

The Metropolitan Police Service used an undercover operation to
acquire personal and confidential information about Duwayne
Brooks OBE;

(x)

The Metropolitan Police Service failed, in the due administration
of justice, to make disclosure of undercover activities to Crown
prosecutors;

(xi)

Undercover officers reported on the activities of elected
politicians;

(xii)

Undercover officers reported on the activities of trades unions.

He concluded that the Inquiry would have to reach conclusions about
whether these allegations about the SDS and the NPOIU were true;
whether such practices were also true of other police forces; and, how
such practices developed and why they ceased.
However, the scope of the Inquiry is not limited to these allegations; the
Inquiry will also need to consider the context of undercover policing
during this period:
There is a broader public concern about the targeting of groups
active in social, political, justice and environmental causes. The
ostensible justification for targeting these groups was the need to
obtain intelligence about planned public disorder and crime. The
Inquiry will need to examine the information gathered in the
course of these operations; it will wish to discover how and for
what purposes this information was processed and distributed in
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order to test whether the original authorisation for targeting was
justified by previous and subsequent events. 102

The Inquiry will consider evidence in three modules:
•

In the first module the facts of undercover policing and
undercover police operations will be examined;

•

In the second module the Inquiry will examine systematic issues,
including policy, authorisation, justification, management,
supervision, training and welfare;

•

The third module will examine lessons learned and look to the
future of undercover policing 103

6.2 Preliminary issues
The Inquiry has yet to begin taking evidence as a result of the need to
resolve preliminary issues, including applications for restriction orders,
which would prevent the publication of certain information.
The procedure for determining applications for restriction orders is set
out in sections 18 and 19 of the 2005 Act. These require the Inquiry to
take reasonable steps to ensure that the public are able to access
evidence and documents. Under section 19, any restrictions on this
general approach to disclosure must be: required by statute or a rule of
law; conducive to the Inquiry fulfilling its terms of reference; or,
necessary in the public interest.
When deciding whether a restriction would be conducive to fulfilling
the terms of the Inquiry or necessary in the public interest, the
Chairman must take account of various considerations, including:
•

The extent to which any restriction might inhibit the allaying of
public concern;

•

Any risk of harm or damage that could be avoided or reduced by
any restriction;

•

The extent to which not imposing a restriction might cause delay
or impair the efficiency of the inquiry.

In considering the Inquiry’s approach to disclosure, Sir Christopher
Pitchford concluded that each application for a restriction order would
need to be considered according to the specific facts.

Core participants
The designation of particular individuals as ‘core participants’ is
determined by the Inquiry Rules 2006.
Individuals are able to make applications to the Inquiry for core
participant status.
The Chairman considers whether the person played, or may have
played, a direct and significant role in relation to the matters to which
102
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the Inquiry relates, or whether they have a significant interest in an
important aspect of the matters to which the Inquiry relates.
The question of whether the person will be subject to significant or
explicit criticism is also relevant.
Core participants can have access to all of the public evidence relevant
to their particular interest in the case, and in some cases may have legal
costs paid.
As of July 2019, the number of core participants was 228, of which 211
were receiving funding for legal costs. 104 A full list of core participants is
available on the Inquiry website. 105
Core participants include the following:
•

Women who were deceived into relationships with undercover
officers

•

Social and environmental campaigners

•

Family justice campaigners

•

Relatives of deceased individuals whose identities were used

•

Families of former undercover officers

•

Former undercover officers

Anonymity
Many of the undercover officers involved in the Inquiry have applied for,
and been granted, anonymity, on the basis that public disclosure of
their real names would breach their Article 8 rights to private and family
life.
In May 2017, having failed to make expected progress in applying for
restriction orders, the MPS submitted an application for an extension of
time for making applications, and for a change by the Inquiry to its
approach to making orders. The MPS suggested that the Inquiry should
be more selective in its approach to requesting applications from former
members of the SDS, arguing that the approach taken was
disproportionate and wasteful of resources. This was because the
Inquiry intended to make contact with all surviving former members of
the SDS to seek witness statements. For each individual concerned the
MPS had to undertake a considerable amount of work in order to
reconstruct their undercover careers and conduct a risk assessment in
order to determine whether or not to make an application for a
restriction order.
The Chairman rejected this argument. Instead he concluded that it was
unlikely that the Inquiry would achieve the necessary level of
understanding of the situation without seeking to obtain written
statements from all the field and cover officers, managers, back room
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staff, senior officers and commanders who were responsible for
undercover operations. 106
An Update Note published in July 2020 shows the number of restriction
orders sought, granted and outstanding with respect to the identity of
state core participants. See Figures 3-6 below. 107
Figure 3: SDS applications – cover names

Figure 4: SDS applications – real names
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Figure 5: NPOIU applications– cover names

Figure 6: NPOIU applications – real names

Anonymity has also been granted to 32 non-state core participants and
witnesses. 108

Use of deceased children’s identities
Under its terms of reference the Inquiry will need to investigate how
wide the practice of using names of deceased children was, whether it
is still used, and if not, when it ceased.
A preliminary issue arose as a result of relatives of deceased children
applying for disclosure of information about the use of their identities
by undercover police.

108
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Sir Christopher Pitchford was therefore required to consider whether
the state’s obligations under Article 8 of the ECHR required the
disclosure of this information to the relatives. He concluded that the
answer to this question would depend on striking a fair balance
between the interests of the individual and any countervailing interests
of the public.
He identified possible factors that would weigh against disclosing the
information and exposing the officer’s identity, including:
•

that it might lead to a risk of death or serious injury to the officer;

•

that it might lead to a disproportionate interference with their
enjoyment of private or family life; and

•

that it might create a risk of harm to the officer or their family.

The balance to be struck between these competing interests would have
to be decided according to the facts of each individual case.
Families of deceased children have been divided into three categories
for the purpose of determining the approach to be taken to disclosure:
•

Category 1 families are those parents or close relatives of a child
whose identity was used by police officer for covert purposes and
a provisional decision has been made not to restrict publication of
that information. Counsel to the Inquiry, counsel to the MPS, and
counsel to the relatives all agreed that these families should be
approached and informed of the position. They will be given the
option of applying for an order restricting publication of the
information. Otherwise it will be made public.

•

Category 2 families are those who have expressed an interest in
knowing whether their deceased child’s identity has been used,
but the Inquiry Chairman has imposed an order restricting
publication. These families will not be provided with any
information.

•

Category 3 families are those who have expressed an interest in
knowing whether their deceased child’s identity was used and the
Inquiry finds no evidence that it was. With respect to these
families, the Chairman to the Inquiry concluded that no
information should be provided in the short term, because
confirming to some families that their child’s identity was not
used might lead to others inferring that it had been, when a
decision had been made to restrict disclosure of this information.

Sir Christopher Pitchford also concluded that the Inquiry has a
responsibility to attempt to trace families who may be affected but have
not made their wishes known. These families will be issued with an
invitation explaining their right to make an approach to the Inquiry.109

Data Protection
Another issue that has had to be determined is how ensure the Inquiry
is compliant with data protection rules. In order to obtain witness
statements from core participants, it will be necessary to share
109
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intelligence reports on individuals including sensitive information such as
political views and sexual relationships.
The Inquiry has had to consider the extent to which it has an obligation
under the General Data Protection Regulations and the Data Protection
Act 2018 to provide information to those whose data it is processing.
The Chairman issued a statement on 11 April 2019 setting out the
Inquiry’s position on the issue. In light of submissions from non-state
core participants, he indicated that intelligence reports would be made
available to them, subject to a restriction order and/ or undertakings as
to their use. Because this would result in the disclosure of sensitive data
of other core participants and witnesses, the Inquiry will explore the
possibility of redacting references to “intensely personal matters”,
including sexuality, intimate personal relationships, and relationships
with children, before reports are shared with others. 110

6.3 Controversy
Police obstruction
It has been suggested that the police are seeking to deliberately
obstruct the Inquiry in order to avoid scrutiny.
When considering an application from the MPS for an extension of time
for the making of restriction order applications, Sir John Mitting
acknowledged that
For many who have in the intervening years acquired some
knowledge, but incomplete knowledge, of their unwitting
involvement in undercover policing, the slow progress of the
Inquiry towards disclosure and publication is the subject of deep
frustration, anger and distress. Their perception is that the
Metropolitan Police Service has been making efforts “to stifle the
Inquiry’s effectiveness and prevent any details of wrongdoing in
undercover activities being made public”. In the meantime, they
note, sources of evidence are being lost through ill health and
death. Furthermore, it is suspected that unlawful destruction of
records may have occurred and this is currently being investigated
by the Independent Police Complaints Commission. 111

However he did not accept that the MPS Inquiry team was deliberately
obstructive, noting that they were in regular contact.
Criticism of Sir John Mitting
Criticism has also been levelled at Sir John Mitting for the decisions he
has taken and comments made during preliminary hearings and
elsewhere.
His membership of the Garrick Club (which excludes women from being
members), and comments made in a judgment in an unrelated case
concerning domestic violence, have been interpreted by some as
indicating a lack of understanding of gendered violence. One of the
women who had an intimate relationship with an undercover officer
110
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suggested that this is incompatible with responsibility for an inquiry of
this nature. 112
In March 2018 Phillipa Kaufmann QC, counsel to several of the core
participants who had relationships with undercover officers, suggested
that a panel including individuals with a proper understanding of sexual
and racial discrimination should be appointed to sit alongside Sir John
Mitting. She then walked out of the Inquiry, together with her legal
team and clients. She was quoted as saying that the women were
… not prepared to actively participate in a process where their
presence is mere window dressing lacking all substance and
meaning which would achieve nothing other than to lend the
process a legitimacy is does not have. 113

Writing in The Guardian in April 2019, Kate Wilson, one of the women
who had a relationship with Mark Kennedy, expressed dismay at the
fact that the Chairman had granted anonymity to two-thirds of the
police officers who requested it. She suggested that the decision to
keep officers’ cover names secret would mean that those who had
relationships with them would be unaware and therefore unable to give
evidence. She argued that Sir John exhibited ‘bias’ that would
undermine the Inquiry’s conclusions. 114.
An application for judicial review brought by several of the non-state
core participants sought to challenge decisions to grant restriction
orders prohibiting disclosure of the cover names of former undercover
officers. The claimants argued, among other things, that the decision to
restrict the cover names frustrated the purpose of the Inquiry, and that
Sir John Mitting had given insufficient weight to the importance of
openness, because he had failed to recognise its critical role in allaying
public concern. 115
The application was refused. The court rejected the claimants’
argument, observing that in reality they were expressing disagreement
with the balance struck by Sir John in coming to these decisions, which
was an exercise of discretionary judgment by him. Mr Justice
Supperstone agreed with the defendants that it was clear from the
evidence that both Inquiry Chairs had recognised from its inception that
there would be
… real tension between on the one hand the need for openness
and on the other the need to protect other public interests and
the Convention rights of individual officers. 116

Strategic Review
After the victims’ ‘walk out’, Sir John Mitting carried out a Strategic
Review.
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He noted that it had been reported that non-state core participants
were undecided as to whether to continue to participate. He stated that
he would not use coercive powers to compel them to do so, and that
their absence would not undermine the purpose of the Inquiry.
However, their absence would be regrettable and would mean that the
foundations for the findings of fact which could be made would be less
extensive.
He ruled out appointing a panel for the duration of the Inquiry because
of the resource implications. He did however conclude that a diverse
panel would be desirable at the third stage of the Inquiry, looking at
current undercover policing practices and the future of undercover
policing:
Profound and, perhaps, difficult questions exist as to the
circumstances, if any, in which undercover police officers should
be deployed. There is likely to be widespread agreement that their
deployment is justified to prevent and/or investigate very serious
crimes, including those which put the lives and safety of the
public at risk. There will be many different views on the
justification for deployments in other circumstances, such as the
prevention or control of public disorder. On these issues, extensive
public debate and the opinions of a diverse panel would be
welcomed by me and, I anticipate, be required to found
recommendations for the future capable of commanding
widespread public support. 117

An application for judicial review was also brought by the same nonstate core participants with respect to a decision taken by Amber Rudd
as Home Secretary not to appoint a panel to support the Chairman. 118
This followed requests from representatives of other non-state core
participants that a panel be appointed, in part on the grounds that the
Chair had said during one of the anonymity hearings:
Alright. I may stand accused of being somewhat naive and a little
old-fashioned. In which case I own up to both of those things and
will take into account what everybody says about it, and I will
revisit my own views. 119

This was in response to hearing evidence that contradicted an apparent
assumption he had made, that an undercover officer’s personal or
family circumstances could indicate that they were less likely to have
engaged in wrongdoing, including deceptive sexual activity. 120
In a letter to the Home Secretary, a representative of one core
participant suggested that this raised a number of significant issues,
including
“1. The Chair made assumptions about what a man’s marital
history says about his propensity to misconduct himself at work.
The assumptions are demonstrably wrong and should play no part
in this Inquiry.
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2. The Chair admits these assumptions stem from ‘the experience
of life’. There is little to suggest that there is sufficient cross-over
in his experience of life with that of those spied upon or the
undercover officers to justify this.
3. That these assumptions have played a role taints judgments the
Chair makes about the behaviour and credibility of officers and/or
public confidence in those judgments. This concern is rendered all
the more serious by the fact that the role of sexism is an issue in
this Inquiry.
4. The Chair admits to being ‘somewhat naïve and a little old
fashioned’. Such traits should play no part in this Inquiry. 121

This led to a concern that there appeared to be a “fundamental lack of
understanding about the experience of those spied upon, their dignity
and value to the Inquiry”. 122
Similar submissions were sent to the Home Secretary by representatives
of other core participants. 123
The claimants in the judicial review proceedings argued (among other
things) that the Home Secretary’s decision not to appoint a panel was
unlawful because she had failed to have regard to
•

the importance of ensuring public confidence in the conduct and
outcome of the Inquiry;

•

the importance of the meaningful participation of the non-state
core participants and the lack of confidence in the Chair on their
part;

•

the fact that the issue of discrimination at both an individual and
institutional level was at the heart of the Inquiry and an area of
expertise. 124

Consequently, the failure to appoint a panel would frustrate the
purpose of the Inquiry by undermining public confidence in its process
and conclusions.
The claimants did not argue that the Chair was biased, but rather that
he lacked understanding of discrimination issues and expertise in the
area.
The court rejected this argument, noting that both Amber Rudd and
Sajid Javid as her successor had rejected the criticisms of the Chair’s
expertise, and decided that the Inquiry had the necessary resources and
expertise. It concluded that
The Secretary of State was entitled to reach the conclusion that Sir
John Mitting, a highly experience former High Court judge, has
the necessary expertise and impartiality to conduce this
exercise. 125

Mr Justice Supperstone agreed with the defendants’ argument, that
when considering public confidence in an inquiry the Secretary of State
121
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cannot solely take account of the perspective of certain core
participants. Instead they should have regard to all of the interests at
stake, as well as wider considerations of public confidence, such as a
delay in making final recommendations. 126
The application was therefore refused.

6.4 Next steps
Hearings began on 2 November 2020 with seven days of opening
statements, followed by seven days of evidence hearings.
Hearings are being conducted remotely as a result of the coronavirus
pandemic.
Live streams of the opening statements and transcripts of evidence
hearings are available on the Inquiry website, together with written
evidence with necessary redactions.
As of June 2020 the Inquiry had spent £29.7m. 127
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