ot
% HOUSE or COMMONS
LIBRARY

BRIEFING PAPER
CBP7203, 1 June 2016

Reforming the Electronic [
Communications Code

Inside:

1. The Electronic
Communications Code

2. The Law Commission’s review
of the Code, 2011-13

3. Recent attempts at reforming
the Code

4. Proposals for reform 2015-

www.parliament.uk/commons-library | intranet.parliament.uk/commons-library | papers@parliament.uk | @commonslibrary



Number 7203, 1 June 2016

Contents
Summary
1.  The Electronic Communications Code
2. The Law Commission’s review of the Code, 2011-13
3. Recent attempts at reforming the Code
3.1 Growth and Infrastructure Act 2013
3.2 Infrastructure Bill 2014
3.3 Wider Criticism of the Coalition Government’s attempt at reforming the Code
3.4 Government withdrawal of the amendment to the Infrastructure Bill
4. Proposals for reform 2015-
4.1 Consultation Response and Digital Economy Bill
4.2  New proposals
Wayleave valuations
Upgrading and sharing infrastructure
Dispute Resolution
Other Reforms
4.3 Response to Proposals

_
— O0ONN U1 &~ W

N N N G N §
A WWWWNNN

Cover page image copyright: Communications hardware by Tom Blackwell. Licensed
under CC BY 2.0/ image cropped.

2


https://www.flickr.com/photos/tjblackwell/4464063975/in/photolist-7NtuGg-iuRTL7-6BvmzP-qJABQu-54qWTF-6BztpL-ZxyNU-gtRgZF-bZ9LfY-5gLjtE-iuPCc6-3BG93D-iuSH4U-7REPCL-nN7cvd-nMRZTv-6Bzp2s-5gLjrh-gtRUb9-9AVmfQ-aCatxn-aCd8z3-cSSsNf-aXk4Ai-fuhNh-6BvniX-asTPC5-7vDnFD-cSSs3N-y7jEH-jtfkGq-nDhBW2-7RBxTD-bw7hz7-5bBwYw-4PZrEC-6DQZX7-B6yRY-5rMvHT-HXMsK-9TP6-odM5Py-pzzUP-6LK1aC-4rg9pN-54veuy-by7oC7-by7oms-6795Tr-8hDFd
https://www.flickr.com/photos/tjblackwell/
https://creativecommons.org/licenses/by-nc/2.0/

3

Reforming the Electronic Communications Code

Summary

The Electronic Communications Code, which facilitates the installation and maintenance
of electronic communications networks, has long been considered in need of reform. The
Coalition Government launched a consultation aimed at reforming the Code in February
2015. The Conservative Government announced that it planned on presenting a revised
Code before the new Parliament (2015-20) in its first session.

The Code enables electronic communication network providers to install and maintain
electronic communication networks by giving network operators certain rights. Under the
Code, telephone operators are permitted to construct infrastructure on public land and
have rights to install equipment on private land. With regards to private land, the Code
requires that operators contact the land owner before installing equipment but also
provides that when permission is not given by the land owner an operator can apply to
the County Court to allow them to undertake the work.

In 2013 the Law Commission published a review examining the Code, which contained
over fifteen pages of recommendations to reform it. These included setting a clear
definition of code rights and on how a revised Code should define “electronic
communications apparatus”. The Commission also recommended that any attempt at
reforming the Code should start again with a “clean sheet of paper”.

Temporary amendments (lasting five years) were made to the Code in 2013 as part of the
Growth and Infrastructure Act. These amendments were not primarily intended to reform
the Code but were designed to promote economic growth by speeding up the
deployment of broadband infrastructure.

In early 2015 the Coalition Government tabled an amendment to the Infrastructure Bill
(now the Infrastructure Act 2015) which would have substantially reformed the Code
along the lines of the Law Commission’s recommendations. The amendment was later
dropped amid criticism from stakeholders.

A nine-week consultation on reforms to the Code then followed, and closed on 30 April
2015. The previous Government'’s objective was “to provide a modern and robust legal
framework for the rollout of electronic communications apparatus”.

In the Queen’s Speech on 18 May 2016 the Government indicated in would bring forward
a Digital Economy Bill that will contain reform of the Electronic Communications Code.
The Government estimates that changes to the Electronic Communications Code will
result in more than £1 billion of savings for the communications sector over a 20-year
period.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524040/Queen_s_Speech_2016_background_notes_.pdf
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1. The Electronic Communications
Code

The Electronic Communications Code is set out in Schedule 2 to the
Telecommunications Act 1984 as amended by Schedule 3 to the
Communications Act 2003. The Code facilitates the installation and
maintenance of electronic communications networks. It does so by
giving network operators certain rights. Under the Code,
telecommunication operators are permitted to construct infrastructure
on public land (e.g. streets) and have rights to install equipment on
private land. With regards to private land, the Code requires that
operators contact the land owner before installing equipment but also
provides that when permission is not given by the land owner an
operator can apply to the County Court (or the Sheriff in Scotland) to
allow them to undertake the work.

The idea behind these powers is that communications networks can be
constructed without landowners being able to demand huge sums from
communications operators for allowing telephone wires to cross their
land or allowing apparatus to be placed on it. Rights under the Code
are far reaching, and it underpins the physical networks of apparatus
that support and provide electronic communications across the UK.’

The Code was initially enacted in 1984 to regulate landline telephone
provision.? The term Electronic Communications Code comes from the
Communications Act 2003 Section 106 (previously it was termed the
telecommunications code), which amended Schedule 2 of the
Telecommunications Act 1984 to reflect the changes in technology and
the need to support the infrastructure networks which support
broadband, mobile internet, landlines and cable television.

The Code has long been considered overly complicated and in need of
reform. In the words of Mr Justice Lewison in Geo Networks Ltd v The
Bridgewater Canal Company Ltd:

The Code is not one of Parliament’s better drafting efforts. In my

view it must rank as one of the least coherent and thought-
through pieces of legislation on the statute book.3

' The Law Commission, The Electronic Communications Code, 27 February 2013, p1

2 The Law Commission, The Electronic Communications Code, 27 February 2013, p69

3 Geo Networks Ltd v The Bridgewater Canal Company Ltd [2010] EWHC 548 (Ch),
[2010] 1 WLR 2576 at [7].

“The Code is not one
of Parliament’s better
drafting efforts. In
my view it must rank
as one of the least
coherent and
thought-through
pieces of legislation
on the statute book".

Mr Justice Lewison



http://www.legislation.gov.uk/ukpga/2003/21/schedule/3
http://www.legislation.gov.uk/ukpga/2003/21/schedule/3
http://www.legislation.gov.uk/ukpga/2003/21/section/106
http://lawcommission.justice.gov.uk/docs/lc336_electronic_communications_code.pdf
http://lawcommission.justice.gov.uk/docs/lc336_electronic_communications_code.pdf
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2. The Law Commission’s review
of the Code, 2011-13

The Law Commission carried out a review of the Electronic
Communications Code between 2011 and 2013, following a request
from the Department for Culture, Media and Sport. The Law
Commission noted from the outset that the Code (as amended in 2003)
was in need of reform for three reasons.

1 It is “complex and extremely difficult to understand”.

2 They considered it out dated, and based on several nineteenth
and early twentieth century statutes dealing with telephone
wayleaves (a licence, or permission, to do something or keep
something on land).

3 The Commission felt that there is evidence suggesting that the
Code is actually making the rollout of electronic communications
more difficult. They argued that:

The 2003 Code seeks to regulate the effects of agreements to
confer specified rights, and to back this up with a system for
compulsion where agreements cannot be reached. Yet it lacks
clarity on several important matters, such as who is bound by
rights conferred on Code Operators, how to assess the level of
payments for the grant of rights, and how the termination of
those rights is to be enforced. This, together with the absence of
efficient dispute resolution, considerably hampers its usefulness to
both Code Operators and landowners. In addition, it is not clear
that it strikes the right balance between those parties.*

The Law Commission began their review in September 2011, and
received a wide-range of responses to its consultation paper, including
from landowners, operators and lawyers. The Commission’s final report
was published on 28 February 2013. This report contained over fifteen
pages of recommendations, including setting a clear definition of “Code
Rights” and a definition “electronic communications apparatus” which
was technologically neutral — that is, it should make no reference to
different types of equipment or to different electronic communications
services. ® The report’s key recommendations were:

o The revised Code should be drafted afresh; amendment of
the current text will only add to its complexity and to legal
difficulties.

o The revised Code should be technology-neutral, providing a

legal framework that is as appropriate to the laying of
cables as to the siting of masts.

o Landowners should continue to be paid a market price for
the right to use land, but the revised Code should provide a

4 The Law Commission, The Electronic Communications Code, 27 February 2013,

pp3-4
> The Law Commission, The Electronic Communications Code, 27 February 2013,
pp207-222



http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc336_electronic_communications_code.pdf
http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc336_electronic_communications_code.pdf

The 2010-15 Coalition Government did not issue a response to the Law
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definition of market value that is familiar to valuers and
conforms to their professional standards.

Where a network operator wants to put equipment on land
against the owner’s wishes, the legal test for the
compulsory siting of equipment should be clear and
compatible with human rights.

Operators should have limited automatic rights to share
and upgrade their equipment, and should be able to assign
rights to other operators.

There should be clear provisions about what happens to
apparatus after an agreement with a landowner has
expired; rights under the Code to keep apparatus installed
require protection so as to ensure the continuity of
networks, but where those rights have terminated,
landowners should have clear rights to remove equipment.

Disputes arising under the Code should be heard within the
tribunal system rather than in the County Court. It will be
possible for the tribunal to grant interim access to land on
terms that protect the landowner pending agreement or a
final order.®

Commission’s report; this was later criticised by the Opposition.’

6

7

Law Commission, The Electronic Communications Code: A Summary, February
2013, para 7
Public Bill Committee 15 January 2015 ¢356

The Law Commission
argued that any
attempt at reforming
the Code should start
again with “a clean
sheet of paper”,
rather than seeking
to amend the 2003
Code.



http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc336_electronic_communications_code_summary.pdf
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
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3. Recent attempts at reforming
the Code

3.1 Growth and Infrastructure Act 2013

There have been several recent attempts to reform or alter the
Electronic Communications Code. In 2013 changes to the Code were
made through section 9 of the Growth and Infrastructure Act. The
amendments introduced by this, however, were not primarily an
attempt to reform the Code itself. Instead, they were designed to foster
economic growth by helping to speed up the deployment of broadband
infrastructure. Specifically, the amendments allowed for the widespread
deployment of broadband street cabinets and new overhead lines.

Section 9 of the Growth and Infrastructure Act added “the need to
promote economic growth” to the list of considerations to which the
Secretary of State must have regard when exercising the power (under
Section 109 [1] of the Communications Act 2003) to impose conditions
and restrictions on the application of the electronic communications
code.® Secondary legislation was then introduced (The Electronic
Communications Code (Conditions and Restrictions) (Amendment)
Regulations SI 1403/2013) to amend the Code to allow “a more
permissive regime” for installation of above ground fixed-line
broadband electronic communications apparatus.® This secondary
legislation also removed the requirement for prior approval by planning
authorities for broadband cabinets and poles in protected areas.™ In
order for these changes to take effect, complementary secondary
legislation was also required to amend the Town and Country Planning
(General Permitted Development) Order 1995."

These amendments to the Code were given a sunset clause of five
years, and will expire in April 2018.

During the passage of the Growth and Infrastructure Bill there was a
good deal of concern about the impact these provisions might have on
National Parks and areas of natural beauty. Concerns were raised on
this at Second Reading and Committee Stage in the Commons, and
during scrutiny in the House of Lords.'? During Second Reading in the
Commons, the then Minister of State for Business, Innovation and Skills,

8  Section 9, Growth and Infrastructure Act 2013

9 The Electronic Communications Code (Conditions and Restrictions) (Amendment)
Regulations 2013, Explanatory Note, The Electronic Communications Code
(Conditions and Restrictions) (Amendment) Regulations 2013, (S 1403)

19 Explanatory Memorandum, The Electronic Communications Code (Conditions and
Restrictions) (Amendment) Regulations 2013

""" Town and Country Planning (General Permitted Development) (Amendment)
(England) Order 2013 (SI 1101)

12 Public Bill Committee 13 November 2012 Q37; Public Bill Committee 20 November
2012 Q215, Q257; Public Bill Committee 20 November 2012 QQ386-387; Public Bill
Committee 29 November 2012 cc325-346; Public Bill Committee 29 November
2012 ¢cc349-359; HC Debate 17 December 2012 ¢597; HL Debate 30 January 2013
cc1549-1578.

The changes to the
Code introduced by
the Growth and
Infrastructure Act
2013 were not
primarily an attempt
at reforming the
Code. Instead they
were designed to
speed up the
deployment of
broadband
infrastructure.



http://www.legislation.gov.uk/ukpga/2013/27/section/9
http://www.legislation.gov.uk/uksi/2013/1403/pdfs/uksi_20131403_en.pdf
http://www.legislation.gov.uk/uksi/2013/1403/pdfs/uksi_20131403_en.pdf
http://www.legislation.gov.uk/uksi/2013/1403/note/made
http://www.legislation.gov.uk/uksi/2013/1403/note/made
http://www.legislation.gov.uk/uksi/2013/1403/memorandum/contents
http://www.legislation.gov.uk/uksi/2013/1403/memorandum/contents
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121113/am/121113s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121120/am/121120s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121120/am/121120s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121120/pm/121120s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121129/am/121129s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121129/am/121129s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121129/pm/121129s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmpublic/growthandinfrastructure/121129/pm/121129s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmhansrd/cm121217/debtext/121217-0002.htm#1212174000001
http://www.publications.parliament.uk/pa/ld201213/ldhansrd/text/130130-0001.htm#13013053000242
http://www.publications.parliament.uk/pa/ld201213/ldhansrd/text/130130-0001.htm#13013053000242
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Michael Fallon, tried to reassure those concerned that providers would
still have to notify local authorities of their plans.

Let me reassure those who have concerns about the possible
impact of this provision on our national parks and other protected
areas that, under proposals on which we will shortly be
consulting, providers will still have to notify local authorities of
their plans. They will be encouraged to engage with local
authorities and communities as a matter of best practice, and they
will have to sign up to a code of practice on the siting of this
infrastructure, to ensure that that is handled sensitively.?

3.2 Infrastructure Bill 2014

Although the Government did not issue a response to the Law
Commission’s report on the Electronic Communications Code, in early
2015 the Department for Culture, Media and Sport did indicate that
they were intending to reform the Code in line with the Commission’s
recommendations. On 6 January 2015 the Minister of State for Digital
Industries, Ed Vaizey MP, told the House:

DCMS plans to reform the Electronic Communications Code in
line with the recommendations set out by the Law Commission in
its report of February 2013. In this report, the Law Commission
concluded that the existing market based approach to valuation
was on the whole, functioning, but recommended some small
modifications to improve the valuation regime. Government
accepts this recommendation and will implement this reform.
However, Government will also take a Power in the legislation, to
allow the Secretary of State to make further changes to the
wayleave valuation regime, if necessary following consultation, at
a later date following full consultation. Government intends to lay
amendments to the Infrastructure Bill.™

An amendment to the Infrastructure Bill (now the Infrastructure Act
2015) which amended the Code was tabled by the 2010-15 Coalition
Government during the Bill's Committee Stage on 8 January 2015."
The then Minister of State, Department for Transport, the Rt Hon John
Hayes, told the Public Bill Committee that the new clause was designed
to reform and update the Code by implementing the recommendations
of the Law Commission:

The amendments we are making to the code are the reasonable
balance sought by the Opposition between the interests of mobile
phone operators and the landowners on whose land they must
put their masts to get the better coverage that | believe is
necessary.

[...]

The current lack of clarity, given that the code has not been
substantively amended since 1984, has led to countless
complaints from all kinds of sources and a demand for action. To
that end, the Law Commission looked at matters, and its February
2013 report suggested a wholesale rewrite of the provisions
designed to improve procedures and the clarity of the drafting.

13 HC Deb 5 November 2012 ¢691
14 Telecommunications: Written question - 218396
> Infrastructure Bill, Notice of Amendments, 8 January 2015, pp115-172

In early 2015 DCMS
indicated that they
were intending to
reform the Code in
line with the Law
Commission’s
recommendation.

An amendment to
the Infrastructure Bill
was tabled by the
Government which
was designed to
reform and update
the Code by
implementing the
recommendations of
the Law Commission.



http://www.publications.parliament.uk/pa/cm201213/cmhansrd/cm121105/debtext/121105-0003.htm
http://www.parliament.uk/written-questions-answers-statements/written-question/commons/2014-12-11/218396
http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0124/amend/pbc1240801a.pdf
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The changes before the Committee are designed to implement
substantially the Law Commission’s report. '®

The Opposition was in agreement that reform of the Code was
necessary. However, they opposed the Government’'s amendment
because, as stated by Richard Burden MP, they felt it was an “ineffective
and rushed reform that will increase ambiguity, confusion and
litigation”."” Richard Burden argued that the Government’s new clause
failed to provide clarity on the issue of facilitating upgrades and site
sharing — “one of the key reasons for reform in the first place”.'®
Andrew Miller MP also referred to an email he had received from the
Wireless Infrastructure Group (WIG) which argued that the drafting of
the revised Code left unnecessary uncertainty. The WIG were
particularly concerned

that an unintended consequence of these complex amendments
on a complex sector could be to inadvertently interfere in the vital
commercial relationships between Code Operators [electronic
communications network operators who have had the Electronic
Communications Code applied to them by Ofcom under section
106 of the Communications Act]. The purpose of the Code is to
govern the rights of Code Operators in their dealings with
landowners yet the lack of clarity in the text could lead to
confusion in the relationship between Code Operators including
between wholesalers and network operators. This could
discourage wholesale infrastructure providers from bringing
further investment to the sector.™

What also emerged during Committee Stage was concern that the
timing of this amendment had meant that it could not receive proper
scrutiny. Commenting on the new clause during the Committee Stage,
Richard Burden criticised the Government for tabling what he termed an
“extremely technical” amendment after the Bill had already been
scrutinised in the House of Lords and had a second reading in the
Commons:

amendments were not tabled until we got back after the
Christmas recess. They ran to around 60 pages. All that was
added to yet more clauses, now defined as infrastructure
measures, that were never mentioned when the Bill was
introduced in the other place. They were never mentioned on
Second Reading in this place, and mentioned only once we were
well into the Committee stage. As we now know, one measure
even necessitated changing the long title of the Bill— the very
thing that is meant to define what the Bill is about.?°

In response to these objections the then Minister, John Hayes MP,
conceded that “it would have been better had these measures been
introduced earlier and there had been more time to consider them" .2’
However, the Minister argued that the Government had been
determined to seize the initiative and use “the first appropriate

6 PBC 15 January 2015, c347
7 PBC 15 January 2015 362
'8 PBC 15 January 2015, c360
9 PBC 15 January 2015 c366
20 PBC 15 January 2015 ¢c356
21 PBC 15 January 2015 ¢375

The Opposition was
in agreement that
reform of the Code
was necessary.
However, they
opposed the
Government’s
amendment,
arguing it was an
“ineffective and
rushed reform”.

Concern emerged
during Committee
Stage that the late
tabling of the
amendment meant
that it could not
receive proper
scrutiny.



http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/am/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/pm/150115s01.htm
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legislative vehicle to make the widening of access to mobile phones and
improvements to coverage a priority”.?

A division was called during Committee Stage which the Government
won by 8 votes to 6, and the amendment was added to the bill.??

3.3 Wider Criticism of the Coalition
Government’s attempt at reforming the
Code

The Central Association of Agricultural Valuers (CAAV), a specialist
professional body representing 2600 members in diverse agricultural
and rural work, and the National Farmers’ Union of England and Wales
(NFU), both submitted written evidence to the Public Bill Committee in
response to the tabling of the Government’s amendment to the
Infrastructure Bill. Both expressed concern about Paragraph 23 (4) (b) of
the new clause, which required the parties (or their valuers) to disregard
the statutory limitations which the revised Code would apply to
agreements in permitting assignment or the sharing or upgrading of
equipment. According to CAAYV,

The effect of this is that valuers will be asked to assess the

consideration payable for a site on terms which cannot exist in

practice because they are not permitted under the Code. This is

akin to asking for a semidetached house to be valued as if it were

a detached house, but in a world where no detached houses exist.

The valuer would have no more direct evidence of such new

agreements than he would if asked to value a horse by reference
to the sale price of unicorns.?*

The NFU were similarly critical of paragraph 23 4 (b), and argued that its
implication would mean that no rent would have to be paid for
assignment or site sharing.?

Both the NFU and CAAV were also concerned by paragraph 24, which
would have given the Secretary of State the power to amend paragraph
23. The NFU felt that this paragraph should not be included and were
“strongly against the Secretary of State being given this power” .2
CAAV also stated in their written evidence that this paragraph provided
"a reserve power to change the basic approach to valuation removing
reference to the use for which the land is wanted, as prejudicial to the
basic mechanism of the Code"”. They therefore recommended that the
paragraph should not be enacted.?’

The Country Landowners Association was also highly critical of the lack
of industry consultation and the attempt to introduce such detailed
legislation at such a late stage. They also exposed “significant flaws in
the way the code would work” and expressed “strong opposition to the
concept of Ministers intervening to ensure mobile phone companies

22 PBC 15 January 2015 ¢376

23 PBC 15 January 2015 ¢382

24 PBC, Infrastructure Bill Written Evidence, p96
25 PBC, Infrastructure Bill Written Evidence, p104
26 PBC, Infrastructure Bill Written Evidence, p104
27 PBC, Infrastructure Bill Written Evidence, p96



http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/pm/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/150115/pm/150115s01.htm
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/memo/infrastructure.pdf
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/memo/infrastructure.pdf
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/memo/infrastructure.pdf
http://www.publications.parliament.uk/pa/cm201415/cmpublic/infrastructure/memo/infrastructure.pdf
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could impose terms, including rents and wayleave payments, on
landowners for access to their land”.%

3.4 Government withdrawal of the
amendment to the Infrastructure Bill

Following criticism of the amendment during Committee Stage, and
feedback received from stakeholders on technical issues related to the
application of the proposed revisions, the Coalition Government
formally withdrew the amendment to the Infrastructure Bill on 26
January 2015.%°

28 CLA, Landowners welcome withdrawal of flawed electronic communications code,
January 2015

29 DCMS, Reforming the Electronic Communications Code: Consultation Document,
26 February 2015 [accessed 18 March 2015], para 20

Following criticism of
the amendment to
the Infrastructure Bill
during Committee
Stage, the
Government formally
withdrew the
amendment.



http://www.cla.org.uk/latest/news/landowners-welcome-withdrawal-flawed-electronic-communications-code
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/407675/Consultation_Document.pdf
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4. Proposals for reform 2015-

On July 2015, the Conservative Government published Fixing the
foundations: Creating a more prosperous nation’, described as “a
comprehensive plan [...] to reverse the UK's long-term productivity

problem and secure rising living standards and a better quality of life for

our citizens.”3' Chapter 7 of this plan sets out how the Government

plans to deliver “world-class digital infrastructure in every part of the
UK" including introducing legislation in the first session of the (2015-
20) Parliament to reform the Electronic Communications Code.3?

4.1 Consultation Response and Digital
Economy Bill
After withdrawing the amendment to the Infrastructure Bill 2014 the

Coalition Government subsequently took the decision to consult further

on reforming the Code. A consultation was launched on 26 February

2015, which ran for 9 weeks, and closed on 30 April 2015. Submissions

were invited on all areas of the Code.

On 17 May 2016 the Government published its response to the
consultation®® issued under the previous Government setting out the
proposals for reform of the Code it intends to take forward. In

the Queen’s Speech on 18 May 2016 the Government indicated it
would bring forward a Digital Economy Bill that will contain these
reforms of the Electronic Communications Code.?*

4.2 New proposals

The new Code proposed by the Government implements many of the
recommendations of the Law Commission’s review of the Code, while
some of the proposed reforms go further than the recommendations.
The Minister of State for Culture and the Digital Economy, Ed Vaizey
MP, stated that the new Code will improve on the existing Code and
help deliver mobile coverage in hard to reach areas:

The new Code will vastly improve on the existing Code. It will
make major reforms to the rights that communications providers
have to access land — moving to a “no scheme” basis of valuation
regime. This will ensure property owners will be fairly
compensated for use of their land, but also explicitly acknowledge
the economic value for all of society created from investment in
digital infrastructure. In this respect, it will put digital
communications infrastructure on a similar regime to utilities like
electricity and water. This will help deliver the coverage that is
needed, even in hard to reach areas.?*

30 HM Treasury, Fixing the foundations: Creating a more prosperous nation, (10 July
2015)

31 HM Treasury, BIS, “Productivity plan launched”, (10 July 2015)

32 HM Treasury, fixing the foundations: Creating a more prosperous nation, (10 July
2015)

3 DCMS, A New Electronic Communications Code, 17 May 2016

3% HM Government, The Queen’s Speech 2016, (18 May 2016)

3 DCMS, A New Electronic Communications Code, 17 May 2016, p4

In the Queen'’s
Speech on 18 May
2016 the
Government
indicated it would
bring forward a
Digital Economy Bill
that will contain
reform of the
Electronic
Communications
Code.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/443898/Productivity_Plan_web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/443898/Productivity_Plan_web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/523788/Electronic_Communications_Code_160516_CLEAN_NO_WATERMARK.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/523788/Electronic_Communications_Code_160516_CLEAN_NO_WATERMARK.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524040/Queen_s_Speech_2016_background_notes_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524040/Queen_s_Speech_2016_background_notes_.pdf
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13 Reforming the Electronic Communications Code

Wayleave valuations

A wayleave is an agreement whereby a landowner grants a
communications provider a licence to access and maintain equipment
on private land. This is generally in return for a rental payment. The
Government proposes to change the valuation of this rent to a system
based on compulsory purchase principles as it is for other utilities such
as Electricity. This means the value of the land will be assessed based on
its value to the landowner, not on its value to the network operator as it
is under the current code. An independent analysis commissioned by
DCMS concluded that this would result in a reduction of wayleave costs
for network operators of 40%.3¢

This proposal goes beyond the recommendation of the Law Commission
which proposed minor changes to the valuation regime to prevent
excessive “ransom rents”. The Government states that the reform “is
necessary to reduce the cost to network operators of rolling out
infrastructure” .*’

Upgrading and sharing infrastructure

The new Code will provide an automatic right for network operators to
upgrade and share apparatus without prior agreement or payment to
landowners where there is minimal adverse visual impact as
recommended by the Law Commission. The Government states that this
will allow operators to quickly update their networks when new
technology becomes available.®

Dispute Resolution

The Law Commission recommended that the forum for Code disputes
should be the Lands Chamber of the Upper Tribunal rather than the
current range of bodies that deal with disputes because it has the
necessary expertise to ensure effective dispute resolution. This
recommendation has been accepted and is included in the new Code.

Other Reforms

The new Code will also include other minor reforms that clarify how it
interacts with other existing legislation, allow the assignment of Code
rights from one operator to another in the event of mergers or
acquisitions and prevent to contracting out of Code rights.

The new Code will only apply to new agreements between operators
and landowners. As agreements are often for as long as 20 years the
changes and any associated cost saving for network operators is likely to
take place gradually as agreements are renewed over the next 10-20
years. The Government will bring forward a series of transitional
provisions, setting out how and when agreements under the old code
will be subject to the new dispute resolution procedures.*

36 Nordicity, Modelling the Economic Impacts of Alternative Wayleave Regimes,
(October 2013)

37 DCMS, Electronic Communications Code Impact Assessment, 12 May 2016, p6

38 DCMS, A New Electronic Communications Code, May 2016, p17

39 DCMS, A New Electronic Communications Code, May 2016
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4.3 Response to Proposals

The Government'’s proposals for reform have been welcomed by
communication providers Virgin Media, O, and Vodafone.*°

Lawyer Alicia Foo, who specialises in electronic communication property
disputes, has stated that the new proposals could have a positive effect
on rural connectivity:

[The proposals] recognise that the provision of electronic
communications is as important to that of utilities such as water
or gas.

No doubt there will be some disgruntled landowners across the
UK who will see existing profitable income sources significantly
reduced by these measures. However, as we strive to adapt to an
era in which connectivity is deemed a critical aspect of day-to-day
life the revamped code could hopefully be transformational for
those living in remote parts of the UK.’

The President of the Country Land and Business Association (CLA), a
membership organisation for rural landowners, has criticised the
Government’s proposals stating that the proposals are poorly thought
through:

Ministers have announced a massive concession to mobile
industry dressed up as a measure necessary for consumers.
Reform of the Electronic Communications Code is needed, but
these last minute changes are poorly thought through, against
Law Commission recommendations, and remove fairness from the
system. These major concessions, valued by the Government's
own economic analysis at more than a £1 billion in benefit to the
mobile operators, come with not one single additional
commitment to actually deliver for consumers.*?

40 Mobile Today, Networks react to mobile mast reforms, 18 May 2016

41 Qut-law.com, New Electronic Communications Code can transform rural
connectivity, says expert [accessed on 24 May 2016]

42 Ross Murrary, CLA President, 17 May 2016
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