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Summary 
The Royal Prerogative 

The decision to deploy the Armed Forces in situations of armed conflict is currently a 
prerogative power. In the event of a declaration of war or the commitment of British 
forces to military action, constitutional convention requires that authorisation is given by 
the Prime Minister, on behalf of the Crown. Decisions on military action are taken within 
the Cabinet with advice from, among others, the National Security Council and the Chief 
of the Defence Staff. 

In constitutional terms Parliament has no legally established role and the Government is 
under no legal obligation with respect to its conduct, including keeping Parliament 
informed. In practice however, successive Governments have consulted and informed the 
House of Commons about the decision to use force and the progress of military 
campaigns, although there has been little consistency in how that has been achieved.  

Nor is the Government under any constitutional obligation to abide by the result of any 
Parliamentary vote on military action, although in reality it would be politically difficult to 
engage in military action without Parliamentary support. 

Pressure for reform 

Since 2003, and the decision to allow Parliament a vote on military action in Iraq, there 
has been increasing pressure for reform. In 2007 the Labour Government announced a 
package of constitutional reforms intended to strengthen democracy and accountability 
and establish a new relationship between the Government and the people. Among 
suggested reforms was the proposal that a resolution of the House be passed giving 
Parliament the right to approve “significant non-routine” deployments of the Armed 
Forces, albeit “to the greatest extent possible” and “without prejudicing the 
Government's ability to act to protect national security, or undermining operational 
security or effectiveness”. Those proposals were never implemented before the Labour 
government left office in 2010.  

2011 parliamentary convention  

In 2011 the Coalition Government suggested that, since 2003, a convention had emerged 
in Parliament that before troops were committed to military operations the House of 
Commons should have an opportunity to debate the matter. It also proposed to observe 
that Convention except when there was an emergency and such action would not be 
appropriate. 

While the convention was broadly welcomed, there was some initial debate as to whether 
such a parliamentary convention could be said to exist. Between the Iraq vote in 2003 and 
the Government’s observations in March 2011 there had been no Government-tabled 
debate, or vote, on any deployment of the Armed Forces, including the commitment of 
significant numbers of British forces to Helmand province in Afghanistan in 2006. Even 
the deployment of forces in Libya, which happened in concert with the Government’s 
acknowledgement of the convention in March 2011, was not the subject of a prior 
parliamentary debate and vote, which led Professor Gavin Phillipson at Durham University 
to argue that Libya was “not a fully satisfactory precedent” for parliamentary approval. 

In a May 2011 report the Political and Constitutional Reform Committee called “for 
greater clarity on Parliament’s role in decisions to commit British forces to armed conflict 
abroad” and recommended that the Government work toward formalisation of the 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmpolcon/923/923.pdf
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process, initially through the adoption of a parliamentary resolution, but with a view to 
the introduction of legislation in the longer term. 

Evolution of the convention 

The first deployment of British military assets after the Libya campaign was in Mali in early 
2013. That deployment was undertaken without any debate, or vote in Parliament which 
drew some criticism given the Government’s previous assurances, and once again raised 
questions over the credibility of the convention and what sort of deployments would be 
likely to trigger its use.  

By the end of 2015 Parliament had been given the opportunity to debate, and vote, on 
the deployment of British forces on three further occasions. The first was in response to 
the alleged use of chemical weapons against civilians by the Assad regime in Syria in 
August 2013, the second was in response to the actions of Islamic State (ISIS) in Iraq in 
September 2014 and the third was to seek approval for extending military against ISIS into 
Syria in December 2015. 

The Government motion to deploy military forces in Syria in 2013 was defeated by 13 
votes. Despite its defeat the Government stated that it would respect the will of the 
House, a move that was widely viewed as an assertion of Parliamentary sovereignty and a 
direct challenge to the Royal Prerogative on such matters. It also led many commentators 
to suggest that any future significant deployment of the Armed Forces would now be 
inconceivable without prior recourse to Parliament.  

That view gained further credence following the decision to seek parliamentary approval 
for offensive military action against ISIS in Iraq in September 2014 and to extend that 
action into Syria in December 2015, in line with the newly adopted convention. On both 
occasions the House supported the deployment of military forces. 

Has clarity been achieved?  

The Syria vote in 2013 was, and continues to be, viewed by many as a turning point in the 
debate on parliamentary approval. Commentators have argued that the defeat of the 
Government laid to rest doubts over the convention’s existence and made the deployment 
of the Armed Forces without parliamentary approval, politically difficult in the future.  

Yet, has clarity on the use of the convention been achieved? The issue appears to have 
evolved from the question of whether the convention exists at all, to one of when it will 
be triggered.  On the basis of recent deployments a nominal threshold for parliamentary 
approval appears to have been established: 

• The possibility of premeditated military action exists.  
• Military forces are to be deployed in an offensive capacity.  

Under the Convention, as it has developed, it has been made clear that the Government 
would also come to the House retrospectively in emergency situations, where there was a 
need to protect a critical British national interest or to prevent a humanitarian catastrophe. 
If the House is dissolved the Government would also come to Parliament as soon as 
possible for a parliamentary debate on the matter. However, the Convention does not 
explicitly commit the Government to a vote in such circumstances, merely the opportunity 
to debate the issue.  

As many commentators have also observed, the spectrum of potential military operations 
is vast and ‘critical national interests’ can be broadly interpreted. The lack of established 
definitions therefore continues to cause unease for many, and has led several to argue 
that the Government retains considerable discretion on what meets the convention’s 
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threshold thereby making the whole framework potentially open to interpretation and 
exploitation.  

Indeed, military action taken against the Syrian regime’s chemical weapons facilities on 14 
April 2018 was done without recourse to Parliament. The Government has justified its 
actions on humanitarian grounds.  

In a Statement to the House on 16 April 2018, the Prime Minister defended the decision 
to take action without prior parliamentary approval, suggesting that MPs had been given 
the opportunity to debate the issue at the first opportunity. However, a retrospective vote 
approving military action was not forthcoming. Unlike the Libya campaign in 2011, these 
latest airstrikes are not the start of a sustained military campaign but have been described 
by the Government as a “limited, targeted and effective strike with clear boundaries”. A 
vote was held at the end of a subsequent emergency debate on Syria, however that vote 
was called by the SNP on the Question: “That this House has considered the current 
situation in Syria and the UK Government’s approach”. It was not approval for the 
deployment of forces.  

For many, the Statement and subsequent debate on 16 April 2018 arguably fulfils the 
Government’s commitments under the Convention. For others, however, it is the first 
direct challenge to the Convention’s credibility and has subsequently reignited the 
longstanding debate on placing Parliament’s role on a formal statutory footing 

Prospects for formalising Parliament’s role 

Despite the emergence of the Convention it remains the case that Parliament has no 
legally established role in approving the deployment of the Armed Forces.  A 
commitment to legislate was made by the then Foreign Secretary, William Hague, in 2011. 
By the end of the 2010-2015 Parliament no legislative proposals had been put forward by 
the Government, which suggested that the imperative is to consider the issue properly 
“rather than being driven by an artificial deadline” and that given its commitment to 
observe the convention, “the case for urgency has not been established”.  

The lack of progress on this issue remained a concern for many observers, most notably 
the Political and Constitutional Reform Select Committee who have long argued for 
Parliament’s role to be placed on a statutory footing. Several commentators, including the 
Committee, have called for an interim parliamentary resolution in order to “clarify some of 
the ambiguities that exist under current arrangements. Others have suggested that a 
resolution alone would address the issue of formalisation whilst also avoiding some of the 
complexities associated with legislation.  

In April 2016 the Government announced that it would no longer seek to legislate on this 
issue in order to “retain the ability of this and future Governments and the armed forces 
to protect the security and interests of the UK in circumstances that we cannot predict, 
and to avoid such decisions becoming subject to legal action”.  

The problems of formalising Parliament’s role 

Defining either a resolution or legislation in a way provides Parliament with a meaningful 
role, yet safeguards the Government and military’s capacity to act, is paramount. Yet it is 
fraught with difficulties and potentially raises more questions than it resolves. One of the 
main problems is that of definition and how to adequately define the sort of military 
action that would trigger Parliamentary involvement; under what circumstances the 
Government could invoke the “emergency caveat”; and whether the escalation of an 
operation should require fresh approval. Parliament’s access to information, including 
legal advice and intelligence, prior to making a decision would also have to be carefully set 



7 Parliamentary approval for military action 

down. Placing Parliament’s role on a statutory basis also raises issues of justiciability and 
the potential for legal challenge in the courts.   

Conclusion 

One of the biggest challenges in moving beyond the current convention is that all 
stakeholders, even within Government, have differing opinions on what they want a 
resolution or legislation to achieve. This dilemma also lies at the heart of the current 
convention and is one of the reasons advocates are pushing for a more formalised 
solution. There are no right or wrong answers and possibly this circle will never be 
squared. Achieving a solution acceptable to all will require immense political will and, as 
such, makes the continuation of the current convention a much more likely prospect for 
the foreseeable future.  
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1. Introduction 
The decision to deploy the Armed Forces in situations of armed conflict 
is currently a prerogative power, exercised by Ministers. However, since 
2003, and the decision to allow Parliament a vote on military action in 
Iraq, there has been increasing pressure for reform. In 2008 the then 
Labour government proposed that a resolution of the House should be 
passed giving Parliament the right to approve “significant non-routine” 
deployments of the Armed Forces, albeit “to the greatest extent 
possible”. Those proposals were never implemented before the Labour 
government left office in 2010.  

In 2011 the Coalition government suggested that a convention had 
emerged in Parliament that before troops were committed to military 
operations the House of Commons should have an opportunity to 
debate the matter. It also proposed to observe that convention except 
when there was an emergency and such action would not be 
appropriate.1 The defeat of a Government motion to deploy military 
force in Syria in 2013 was welcomed by many as evidence of 
Parliament’s increasing strength in such matters. It also led many 
commentators to suggest that any future significant deployment of the 
Armed Forces would now be inconceivable without recourse to 
Parliament. That view gained further credence following the decision to 
seek parliamentary approval for military action against Islamic State (ISIS) 
in Iraq in September 2014, in line with the newly adopted convention.  

Despite the emergence of this new convention it remains the case, 
however, that Parliament has no legally established role in approving 
the deployment of the Armed Forces. Many supporters of strengthening 
Parliament’s role have continued to push for a legal basis, arguing that 
the Convention lacks clarity. A commitment to legislate was made by 
the then Foreign Secretary, William Hague, in 2011. By the end of the 
2010-2015 Parliament, however, no legislative proposals had been put 
forward by the Government and in April 2016 the Government dropped 
its plans to legislate entirely.  

1.1 The Royal Prerogative2 
It has long been accepted that the Royal Prerogative is difficult to both 
explain and to define. In his book Introduction to the Study of the Law 
of the Constitution, A. V. Dicey described the Royal Prerogative thus: 

The remaining portion of the Crown’s original authority, and it is 
therefore… the name for the residue of discretionary power left 
at any moment in the hands of the Crown, whether such power 
be in fact exercised by the King himself or by his Ministers.3 

                                                                                               
1  The Cabinet Manual 2011 
2  A broader discussion of the Royal Prerogative and efforts to curtail those powers is 

available in Library briefing SN/PC/3861, The Royal Prerogative, December 2009 
3  A. V. Dicey, Introduction to the Study of the Law of the Constitution, 10th Edition, 

1959, p.424 

http://www.parliament.uk/documents/commons/lib/research/briefings/snpc-03861.pdf
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The Treasury Solicitor’s Department, in a Memorandum to the Public 
Administration Select Committee (PASC) inquiry into the Royal 
Prerogative in 2004, stated:  

There is no single accepted definition of the prerogative. It is 
sometimes defined to mean all the common law, i.e. non-
statutory powers, of the Crown. An alternative definition is that 
the prerogative consists of those common law powers and 
immunities which are peculiar to the Crown and go beyond the 
powers of a private individual e.g. the power to declare war as 
opposed to the normal common law power to enter a contract.4  

Although the Treasury Solicitor’s Department suggested that “there is 
no exhaustive list of prerogative powers” the PASC report identified 
three main areas of prerogative powers: the Crown’s constitutional 
prerogatives such as the assent of legislation; the legal prerogatives of 
the Crown; and prerogative executive powers which are exercisable by 
Ministers on behalf of the Crown.5  

It is under this latter category of powers that the legal authority for 
conducting defence of the realm, including the deployment of military 
forces, rests. The Queens Regulations for the Army state: 

The government and command of each of the fighting services is 
vested in Her Majesty The Queen, who has charged the Secretary 
of State with general responsibility for the defence of the Realm 
and established a Defence Council having command and 
administration over Her armed forces.  

In the event of a declaration of war or the commitment of British forces 
to military action, constitutional convention requires that authorisation 
is given by the Prime Minister, on behalf of the Crown. Decisions on 
military action are taken within the Cabinet with advice from, among 
others, the National Security Council6 and the Chief of the Defence 
Staff. While the Defence Council is a legal entity, in practical terms it 
plays a very limited role in such decisions.  

In constitutional terms, therefore, Parliament has no legally established 
role in the deployment of the Armed Forces and the Government is 
under no legal obligation with respect to its conduct, including keeping 
Parliament informed. 

In practice however, successive Governments have consulted and 
informed the House of Commons about the decision to use force and 
the progress of military campaigns. This has been achieved primarily 
through statements to the House, questions and debates. Yet, as the 
examples below demonstrate, there has been no consistency of 

                                                                                               
4  Public Administration Select Committee, Taming the Prerogative: Strengthening 

Ministerial Accountability to Parliament, HC 422, Session 2003-04, Ev13 
5  Public Administration Select Committee, Taming the Prerogative: Strengthening 

Ministerial Accountability to Parliament, HC 422, Session 2003-04, p.5-6 
6  The National Security Council was created in 2010. It brings together Senior 

Ministers, the Chief of the Defence Staff and the Heads of the Intelligence Agencies 
together to discuss matters of national security. The NSC meets weekly and is 
chaired by the Prime Minister.  
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approach by any government in the last 60 years and thus the extent to 
which Parliament has been involved has been an ad hoc affair.7  

Nor is the Government under any constitutional obligation to abide by 
the result of a Parliamentary vote on military action, although in reality it 
is widely acknowledged that engaging in military action without 
Parliamentary support would be politically difficult for any government.8  

1.2 The role of Parliament in military action 
prior to 2011  

The following are illustrative examples of when military force has been 
used since the Second World War, indicating the opportunities for 
debate. This discussion confines itself to statements and debates, in 
government time, in the House of Commons.9  

World War Two (1939-1945) 
When the UK declared war against Germany in 1939 this was reported 
to the House in what Hansard of the day termed a “Prime Minister’s 
Announcement.”  A motion was made prior to Neville Chamberlain’s 
announcement, but this was procedural and related to the manner in 
which certain emergency legislation was to be considered.10  Other 
Members responded to the Prime Minister’s speech in a short debate, 
before the motion was put and carried.  Around this time the House did 
vote on a great many substantive motions pertaining to the war, but 
these were for the passage of related emergency legislation, and not for 
the onset of hostilities against Germany.   

There were many statements and debates throughout the war, and the 
bulk of the debates were on motions to adjourn.  However, there were 
a number of debates on substantive motions including one which was 
moved on 6 May 1941 (the debate concluded the next day) approving 
the Government’s policy in sending assistance to Greece and expressing 
confidence that operations in the Middle East and other theatres of the 
war would be pursued “with the utmost vigour.”11  This followed the 
fall of Greece despite British assistance, and it was designed to 
demonstrate confidence in the Government’s war strategy. 

Korean War (1950-53) 
Prime Minister Clement Attlee made a number of statements following 
the North Korean invasion of South Korea in June 1950.  These were 
often in response to Private Notice Questions from Winston Churchill, 
then leader of the Opposition, and they included two statements on 

                                                                                               
7  The convention allowing the Commons to debate and vote on the deployment of 

the Armed Forces has only emerged since 2011 and is examined in greater detail in 
section 3. 

8  This was a view that former Prime Minister Tony Blair expressed during evidence to 
the Liaison Committee in 6 February 2006.  

9   It is worth noting the distinction between the use by successive governments of 
debates on a motion to adjourn, which allow for the discussion of a named topic, but 
if followed by a vote, it would be on the procedural point “that this House do now 
adjourn”; and debates on a substantive motion which, if followed by a vote, would 
have allowed the House to approve or oppose the Government’s course of action. 

10  HC Deb 3 September 1939, c291 
11  HC Deb 6 May 1941, c727 
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one day.12  Attlee gave an account of the reaction to the invasion and 
the development of policy within the United Nations Security Council.  
He then made a statement on 28 June 1950 announcing the decision to 
make British forces available to the United States, which led the 
multinational force acting in support of South Korea. Those forces were 
in action shortly thereafter. 

A debate was held on 5 July 1950, after the commitment of forces, and 
this was on the substantive motion: 

that this House fully supports the action taken by His Majesty’s 
Government in conformity with their obligations under the United 
Nations Charter, in helping to resist the unprovoked aggression 
against the Republic of Korea.13 

The motion was agreed without division. The Korean War was 
addressed in further statements and debates until the cessation of 
hostilities in July 1953. 

Suez Crisis (1956) 
A debate was held in the House of Commons on 2 August 1956 during 
which Prime Minister Anthony Eden announced that "Her Majesty's 
Government have thought it necessary … to take certain precautionary 
measures of a military nature. Their object is to strengthen our position 
in the Eastern Mediterranean and our ability to deal with any situation 
that may arise”.14 That debate was not followed by a vote.  

A subsequent vote did take place when the House was recalled on 12-
13 September 1956 to debate the Suez situation. However, it was on a 
motion endorsing the Government's approach to resolving the crisis and 
was not specifically to approve deploying British forces to the region. 
Therefore it has never been considered a precedent in this matter. The 
debate was on the motion:   

That this House condemns the arbitrary action of the Egyptian 
Government in seizing control of the Suez canal; endorses the 
proposals adopted by the 18 powers at the London conference 
which would ensure that an international waterway so essential to 
the economic life, standard of living and employment of this and 
other countries would not remain in the unrestricted control of 
any single Government; Welcomes the sustained and continuing 
efforts of Her Majesty's Government to achieve a peaceful 
settlement; and affirms its support for the statement of policy 
made by the Prime Minister to this House on 12th September.  

An Opposition amendment to the Motion was tabled which sought to 
express criticism of the Government's refusal to refer the matter to the 
authority of the UN. That amendment stated: 

That this House while condemning the arbitrary methods 
employed by the Egyptian Government in respect of the Suez 
Canal Company and resolved to support the legitimate rights of 
the users of the Canal, deplores the refusal of Her Majesty's 
Government to involve the authority of the United Nations over 
the dispute, and calls upon Her Majesty's Government to refer the 

                                                                                               
12  HC Deb 27 June 1950, c2102-3 & 2159-61 
13  HC Deb 5 July 1950, c485 
14  HC Deb 2 August 1956, c1606 
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dispute immediately to the United Nations, to declare that they 
will not use force except in conformity with our obligations under 
the Charter of the United Nations and to refrain meanwhile from 
any form of provocative action. 

That amendment was defeated on division by 321 to 251,15 while the 
Main Question was passed on division by 319 to 248 votes.16   

Falklands Conflict (1982) 
Following the Argentine invasion of the Falkland Islands in April 1982 
the House was recalled, on a Saturday, and a debate was held on a 
motion to adjourn.17  There were 14 statements and another five 
debates, all on motions to adjourn, before the Argentine surrender in 
June 1982.  The Falkland Islands had been the subject of parliamentary 
interest for many years before this, and there were other statements in 
the period just before the invasion.   

Gulf War (1991) 
During the Gulf War of 1991 there were seven statements and one 
debate, which was on a substantive motion.18  The commencement of 
hostilities was announced in a statement by then Prime Minister John 
Major on 17 January 1991 and a debate took place on 21 January.   The 
Government’s motion was:  

that this House expresses its full support for British forces in the 
Gulf and their contribution to the implementation of United 
Nations resolutions by the multinational force, as authorised by 
United Nations Security Council Resolution 678.19 

The Government accepted an Opposition amendment, which was put 
and agreed to on division.  This amended the motion by adding at the 
end: 

commends the instructions to minimise civilian casualties 
wherever possible; and expresses its determination that, once the 
aggression in Kuwait is reversed, the United Nations and the 
international community must return with renewed vigour to 
resolving the wider problems in the Middle East.20 

In the period between Iraq’s invasion of Kuwait in 1990 and the onset 
of the Allied action in January 1991 there were five statements on the 
crisis, plus two Prime Ministerial statements following European Council 
meetings in which mention was made of the situation, and three 
debates, all on motions to adjourn.21 

                                                                                               
15  Division No. 278, 13 September 1956 
16  Division No. 279, 13 September 1956 
17  HC Deb 3 April 1982, c633-68 
18  HC Deb 17 January 1991, c979; 18 January 1991, c1113; 21 January 1991, c23; 28 

January 1991, c655; 31 January 1991, c1107; 18 February 1991, c19; 25 February 
1991, c645; 28 February 1991, c1117. 

19  HC Deb 21 January 1991, c24. 
20  HC Deb 21 January 1991, c113. 
21  HC Deb 6-7 September 1990, c734;  24 October 1990, c335; 30 October 1990, 

c869; 22 November 1990, c425; 28 November 1990, c867; 3 December 1990, c27; 
6 December 1990, c468; 11 December 1990, c822; 18 December 1990, c157; 15 
January 1991, c734 
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Kosovo (1999) 
Throughout the late 1990s concern over events in Kosovo and the lack 
of adequate debate was raised in Parliament. A turning point came with 
the killings at Racak in January 1999, following which NATO threatened 
the use of force.  There were five statements on Kosovo after the Racak 
killings and before the onset of NATO military action.22  The 
commencement of hostilities was announced by then Deputy Prime 
Minister John Prescott in a statement on 24 March 1999 which was 
followed by a debate on a motion to adjourn on 25 March 1999. At the 
time Tony Benn MP and others expressed concern over the 
Government’s reluctance to hold a debate on a substantive motion that 
would have allowed Parliament to record its view on the Government’s 
policy over Kosovo.23 

There were a further seven statements on Kosovo and two further 
debates on motions to adjourn before the suspension of military action 
on 10 June 1999.24  Other general statements included reference to the 
campaign, for example, the Prime Minister’s statements on the NATO 
summit and the Berlin European Council.   

Iraq (2002-2003) 
Parliament was recalled on 24 September 2002 to debate the situation 
in Iraq and the possible recourse to military action. Between September 
2002 and March 2003 there were two further Government debates on 
Iraq and eleven statements, plus two debates on defence in the world, 
during which mention was made of the ongoing situation.25 

Although not obliged to, the Labour government announced that 
Parliament would be given a vote on the deployment of British forces to 
Iraq. A debate on a substantive motion was subsequently held on 18 
March 2003. That motion stated:  

That this House notes its decisions of 25th November 2002 and 
26th February 2003 to endorse UN Security Council Resolution 
1441; recognises that Iraq's weapons of mass destruction and 
long range missiles, and its continuing non-compliance with 
Security Council Resolutions, pose a threat to international peace 
and security; notes that in the 130 days since Resolution 1441 
was adopted Iraq has not co-operated actively, unconditionally 
and immediately with the weapons inspectors, and has rejected 
the final opportunity to comply and is in further material breach 
of its obligations under successive mandatory UN Security Council 
Resolutions; regrets that despite sustained diplomatic effort by 
Her Majesty's Government it has not proved possible to secure a 
second Resolution in the UN because one Permanent Member of 
the Security Council made plain in public its intention to use its 

                                                                                               
22  HC Deb 18 January 1999, c565; 1 February 1999, c597; 11 February 1999, c565; 24 

February 1999, c404; 23 March 1999, c161 
23  See HC Deb 25 March 1999, c619 
24  HC Deb 24 March 1999, c483; 29 March 1999, c731; 31 March 1999, c1089 & 

1204; 13 April 1999, c19; 10 May 1999, c21; 26 May 1999, c355; 8 June 1999, 
c463; 9 June 1999, c744 and HC Deb 19 April 1999, c573; 18 May 1999, c882 

25  HC Deb 24 September 2002, c26; 7 November 2002, c431; 25 November 2002, 
c47; 18 December 2002, c845; 7 January 2003, c23; 20 January 2003, c34; 21 
January 2003, c167; 22 January 2003, c326-406; 3 February 2003, c21;  6 February 
2003, c455; 13 February 2003, c1056; 25 February 2003, c123; 26 February 2003, 
c265; 10 March 2003, c21; 17 March 2003, c703 

The first vote 
granting prior 
approval to the 
deployment of 
British forces in 
combat.  
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veto whatever the circumstances; notes the opinion of the 
Attorney General that, Iraq having failed to comply and Iraq being 
at the time of Resolution 1441 and continuing to be in material 
breach, the authority to use force under Resolution 678 has 
revived and so continues today; believes that the United Kingdom 
must uphold the authority of the United Nations as set out in 
Resolution 1441 and many Resolutions preceding it, and therefore 
supports the decision of Her Majesty's Government that the 
United Kingdom should use all means necessary to ensure the 
disarmament of Iraq's weapons of mass destruction; offers 
wholehearted support to the men and women of Her Majesty's 
Armed Forces now on duty in the Middle East; in the event of 
military operations requires that, on an urgent basis, the United 
Kingdom should seek a new Security Council Resolution that 
would affirm Iraq's territorial integrity, ensure rapid delivery of 
humanitarian relief, allow for the earliest possible lifting of UN 
sanctions, an international reconstruction programme, and the 
use of all oil revenues for the benefit of the Iraqi people and 
endorse an appropriate post-conflict administration for Iraq, 
leading to a representative government which upholds human 
rights and the rule of law for all Iraqis…  

The motion was agreed on division by 412 to 149.  

Military operations subsequently commenced on 20 March 2003.26 By 
the end of major combat operations on 1 May 2003 a further nine 
ministerial statements and three written ministerial statements had been 
made.27  

The Iraq conflict in 2003 was the first example in modern times of prior 
parliamentary approval having been sought, and granted. As such it was 
regarded by advocates of a formal role for Parliament as setting a 
precedent for any future decisions on military action.  

Afghanistan (2001-2014) 
Following the events of 11 September 2001, Parliament was recalled on 
14 September, 4 October and for a third time on 8 October 2001 to 
debate the issue and inform Parliament of the diplomatic, humanitarian 
and military action that had been taken by the Government in response 
to the attacks. In the 4 October debate the then Prime Minister, Tony 
Blair, stated that there should be no “moral ambiguity” concerning the 
events in the US. He said that nothing could excuse or condone the 
terrorist attacks. Military action undertaken would be on clearly stated 
moral grounds, not for revenge but “for the protection of our people 
and our way of life, including confidence in our economy” and “for 
justice”.28 On 16 October, after returning from the summer recess, the 
Commons once again debated the coalition against international 
terrorism.  

                                                                                               
26  Military operations officially began at 0234 GMT on 20 March 2003, although some 

preparatory air operations had been undertaken in the southern no-fly zone on 19 
March 2003.  

27  HC Deb 20 March 2003, c1087; 21 March 2003, c1211; 24 March 2003, c21; 26 
March 2003, c291; 3 April 2003, c1069; 3 April 2003, c70WS; 7 April 2003, c21; 10 
April 2003, c405-22; 11 April 2003, c38WS; 14 April 2003, c615; 28 April 2003, 
c21 and 30 April 2003, c15WS  

28  HC Deb 4 October 2001, c675 

There has never 
been a 
Parliamentary vote 
on a Government-
tabled motion 
approving the 
deployment of 
British troops to 
Afghanistan.  

http://www.publications.parliament.uk/pa/cm200102/cmhansrd/vo010914/debindx/10914-x.htm
http://www.publications.parliament.uk/pa/cm200102/cmhansrd/vo011004/debindx/11004-x.htm
http://www.publications.parliament.uk/pa/cm200102/cmhansrd/vo011008/debindx/11008-x.htm
http://www.publications.parliament.uk/pa/cm200102/cmhansrd/vo011016/debindx/11016-x.htm
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All of those debates were on a Motion to Adjourn. There was no 
debate, or vote, on a substantive government motion relating to the 
deployment of British forces into Afghanistan. Consequently, several 
Members sought to pursue the matter of a parliamentary vote on UK 
involvement in military action through parliamentary questions and a 
series of Early Day Motions.29  

Subsequent deployments of British troops to the International Security 
Assistance Force in Afghanistan, including the more significant 
deployment of several thousand military personnel to the southern 
province of Helmand from 2006,30 were also announced to Parliament 
through Ministerial Statements. There has been no Parliamentary vote 
on a Government-tabled motion on the deployment of British forces 
in Afghanistan. 

However, the Commons Backbench Business Committee31 did schedule 
a debate and a vote on a substantive motion on the presence of British 
forces in Afghanistan on 9 September 2010. That debate was on the 
substantive motion “That this House supports the continued 
deployment of UK Armed Forces in Afghanistan” and was agreed on 
division by 310 to 14.32  

                                                                                               
29  See HC Deb 8 October 2001, c829 and c823; EDMs 219 and 220, Session 2000-01 
30  UK forces in Afghanistan reached a peak of 9,500 personnel in 2010.  
31  The Backbench Business Committee was established in March 2010 although did 

not sit for the first time until June 2010, after the general election.  
32  Division No.60, Session 2010-11 
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2. Attempts at reform  
The Royal Prerogative and Parliament’s lack of formal involvement in 
approving the deployment of the Armed Forces has long been criticised 
for what many perceive to be an absence of democratic accountability 
over one of the most fundamental decisions a government can make.  

Following the Iraq vote in 2003 several attempts to capitalise on the 
decision to allow that vote and give Parliament a formal, statutory-
based, role were made. Between 2003 and 2007 three Private Members 
Bills were introduced although only one, the Armed Forces 
(Parliamentary Approval for Participation in Armed Conflict) Bill (Bill 16 
of 2005-06), was ever debated. All were subsequently dropped.33 

Both the issue of war powers, and the Royal Prerogative more generally, 
also received increasing attention from a number of Parliamentary 
Committees in the aftermath of the Iraq conflict. In 2004 the Public 
Administration Select Committee held an inquiry into prerogative 
powers and ministerial accountability. In its final report the Committee 
concluded that there was a need to review the current Royal Prerogative 
arrangements:  

The Government should initiate before the end of the current 
session [2003-04] a public consultation exercise on Ministerial 
prerogative powers. This should contain proposals for legislation 
to provide greater parliamentary control over all the executive 
powers enjoyed by Ministers under the royal prerogative. This 
exercise should also include specific proposals for ensuring full 
parliamentary scrutiny of the following Ministerial prerogative 
actions: decisions on armed conflict; the conclusion and 
ratification of treaties; the issue and revocation of passports. 

This is unfinished constitutional business. The prerogative has 
allowed powers to move from Monarch to Ministers without 
Parliament having a say in how they are exercised. This should no 
longer be acceptable to Parliament or the people.34  

In the 2005-06 session the House of Lords Constitution Committee also 
conducted a comprehensive inquiry into the prerogative power of 
“waging war”. The purpose of the inquiry was to consider:  

what alternatives there are to the use of the Royal prerogative 
power in the deployment of armed force, whether there should 
be a more direct role for Parliament and in particular whether 
Parliamentary approval should be required for any deployment of 
British forces outside the United Kingdom (whether or not into 
areas of conflict), or if there is a need for different approaches in 
different situations, for example in honouring commitments under 
international treaties or in pursuance of UN Security Council 

                                                                                               
33  Neil Gerrard introduced a Private Member’s bill (Bill 31) in the 2004-05 Session, 

although it was subsequently dropped before its second reading because of the 
general election. In 2005-06 an almost identical bill was sponsored by Clare Short. 
Although that Bill was debated, on division the House did not agree to it being given 
further time and the bill was subsequently dropped. In the 2006-07 session a similar 
bill entitled Waging War (Parliament’s Role and Responsibility) Bill (Bill 34), was 
adopted by Michael Meacher. However it did not proceed to second reading and the 
bill was subsequently dropped. 

34  Public Administration Select Committee, Taming the prerogative: strengthening 
ministerial accountability to parliament, HC422, Session 2003-04, p.17 

http://www.publications.parliament.uk/pa/pabills/200607/waging_war_parliaments_role.htm
http://www.publications.parliament.uk/pa/cm200304/cmselect/cmpubadm/422/422.pdf
http://www.publications.parliament.uk/pa/cm200304/cmselect/cmpubadm/422/422.pdf
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resolutions. Other important issues for consideration have been 
whether the Government should be required, or expected, to 
explain the legal justification for any decision to use force outside 
the United Kingdom, and whether the courts have jurisdiction to 
rule upon the decision to use force.35 

 The Committee’s report was published in July 2006 and concluded:  

Our conclusion is that the exercise of the Royal Prerogative by the 
Government to deploy armed force overseas is outdated and 
should not be allowed to continue as the basis for legitimate war-
making in our 21st century democracy. Parliament’s ability to 
challenge the executive must be protected and strengthened. 
There is a need to set out more precisely the extent of the 
Government’s deployment powers, and the role Parliament can— 
and should—play in their exercise.36 

After consideration of several options the Committee made the 
following recommendations:  

we recommend that there should be a parliamentary convention 
determining the role Parliament should play in making decisions 
to deploy force or forces outside the United Kingdom to war, 
intervention in an existing conflict or to environments where there 
is a risk that the forces will be engaged in conflict.  

While not seeking to be prescriptive, we recommend that the 
convention should encompass the following characteristics: 

(1) Government should seek Parliamentary approval (for example, 
in the House of Commons, by the laying of a resolution) if it is 
proposing the deployment of British forces outside the United 
Kingdom into actual or potential armed conflict; 

(2) In seeking approval, the Government should indicate the 
deployment’s objectives, its legal basis, likely duration and, in 
general terms, an estimate of its size; 

(3) If, for reasons of emergency and security, such prior 
application is impossible, the Government should provide 
retrospective information within 7 days of its commencement or 
as soon as it is feasible, at which point the process in (1) should be 
followed; 

(4) The Government, as a matter of course, should keep 
Parliament informed of the progress of such deployments and, if 
their nature or objectives alter significantly should seek a renewal 
of the approval.37 

In its November 2006 response to the inquiry the then Government 
commented:  

The Government is not presently persuaded of the case for […] 
establishing a new convention determining the role of Parliament 
in the deployment of the armed forces. The existing legal and 
constitutional convention is that it must be the Government which 
takes the decision in accordance with its own assessment of the 
position. That is one of the key responsibilities for which it has 
been elected. But the matter needs to be kept under review. 

                                                                                               
35  House of Lords Select Committee on the Constitution, Waging War: Parliament’s 

Role and Responsibility, HL Paper 236-I, Session 2005-06. 
36  ibid 
37  House of Lords Select Committee on the Constitution, Waging War: Parliament’s 

Role and Responsibility, HL Paper 236-I, Session 2005-06. 

http://www.publications.parliament.uk/pa/ld200506/ldselect/ldconst/236/236i.pdf
http://www.publications.parliament.uk/pa/ld200506/ldselect/ldconst/236/236i.pdf
http://www.publications.parliament.uk/pa/ld200506/ldselect/ldconst/236/236i.pdf
http://www.publications.parliament.uk/pa/ld200506/ldselect/ldconst/236/236i.pdf
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The ability of the executive to take decisions flexibly and quickly 
using prerogative powers remains an important cornerstone of 
our democracy. However, it is important to note that when 
exercising these powers, Ministers remain accountable to 
Parliament.38  

In view of what it considered to be an inadequate response from the 
Government, the Committee published a short follow-up report in 
February 2007. In it the Committee reiterated:  

Irrespective of the response we received, we consider that a cross-
party political consensus appears to be emerging that the current 
arrangements are unsustainable. Accordingly, we are optimistic 
that our recommendations will be revisited in the very near future. 
We hope that this vitally important constitutional issue will then 
be addressed in a more satisfactory manner and we look forward 
to playing our part in that debate.39  

On 1 May 2007 the House of Lords debated the Committee’s reports. In 
introducing the report the then Chairman of the Committee, Lord 
Holme, said:  

[This] led the committee to prefer the flexibility of a new 
convention that the Government should seek parliamentary 
approval if they propose the deployment of British forces outside 
the UK into actual or potential armed conflict to, as some have 
suggested, a comprehensive statutory abolition of this prerogative 
power. Such a convention would continue to allow executive 
emergency action under prerogative powers but with the 
important proviso that, within seven days of its enactment, 
retrospective parliamentary approval should be sought. 

Another consideration which weighed with the committee in 
recommending the convention route was the view that it would 
be unacceptable for there to be a possibility, however remote, of 
subjecting forces of the Crown to criminal procedures for action 
taken in good faith in protecting the national interest. However, 
the compromise preference for convention should not obscure the 
unanimous clarity of a cross-party committee that the exercise of 
the royal prerogative as the authority for the Government, in the 
person of the Prime Minister, to deploy armed forces is outdated 
and should not be allowed to continue as the basis for legitimate 
war-making in our 21st-century democracy.40 

2.1 Labour’s proposed Governance of Britain 
reforms – 2008  

Despite granting a Parliamentary vote on military action in Iraq in 2003, 
in the period that immediately followed the position of the then Blair 
government was that longer term reform of war making powers was 
unnecessary and that existing practice, based on the Royal Prerogative, 
remained sufficient.41 As outlined above, in its response to the Lords 

                                                                                               
38  Government Response to the House of Lords Constitution Committee’s Report, 

Fifteenth report of Session 2005-06, Cm 6923, November 2006 
39  House of Lords Select Committee on the Constitution, Waging War: Parliament’s 

Role and Responsibility: Follow-up, HL Paper 51, Session 2006-07 
40  HL Deb 1 May 2007, c981-2 
41  This was despite support from several members of the Cabinet at the time, including 

former Foreign Secretary Jack Straw and then Chancellor of the Exchequer, Gordon 
Brown. See for example the speech by Gordon Brown at the Fabian New Year 

http://www.publications.parliament.uk/pa/ld200607/ldselect/ldconst/51/51.pdf
http://www.publications.parliament.uk/pa/ld200607/ldselect/ldconst/51/51.pdf
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Constitution Committee in November 2006 the Government stated that 
it was not “presently persuaded of the case for […] establishing a new 
convention determining the role of Parliament in the deployment of the 
armed forces”. 42 

Giving evidence previously to the Liaison Committee in February 2006, 
Mr Blair had acknowledged, however, that, in practice, it would be 
difficult for a government to engage in armed conflict without 
Parliamentary support:  

I think, with great respect to other political parties, you can 
overdo all this stuff about the Royal Prerogative. The fact of the 
matter is that I cannot conceive of a situation in which a 
government (and I think I have said this before, even here) is 
going to go to war—except in circumstances where militarily for 
the security of the country it needs to act immediately—without a 
full Parliamentary debate. Actually, as I say, the irony is, although 
people keep talking about this as a result of the Iraq conflict, I 
think the one thing you could not say is that we did not have a 
full Parliamentary debate or that we did not have a vote—because 
we did. I think the reality is that that is the way it will happen in 
practice, unless you have a circumstance where you need to act 
urgently.43 

Less than two months after Gordon Brown became Prime Minister in 
2007 the Government announced a package of constitutional reforms 
intended to strengthen democracy and accountability and establish a 
new relationship between the Government and the people. Among 
suggested reforms The Governance of Britain Green Paper proposed 
that the Government should seek the approval of the House of 
Commons for significant non-routine deployments of the Armed Forces 
into armed conflict, to the greatest extent possible and without 
prejudicing the Government's ability to act to protect national security, 
or undermining operational security or effectiveness. That Green Paper 
stated:  

25. There are few political decisions more important than the 
deployment of the Armed Forces into armed conflict. The 
Government can currently exercise the prerogative power to 
deploy the Armed Forces for armed conflict overseas without 
requiring any formal parliamentary agreement. 

26. The Government believes that this is now an outdated state of 
affairs in a modern democracy […] The Government will therefore 
consult Parliament and the public on how best to achieve this.44 

In order to determine the most effective means of enhancing 
Parliament’s role in this regard, the Government subsequently published 
a consultation paper on War Making Powers and Treaties: Limiting 
Executive Powers. This paper posed one overarching question: should 
any role for Parliament in approving the deployment of the Armed 
Forces be established by parliamentary convention, and possibly 

                                                                                               
Conference, 14 January 2006, and Jack Straw “Abolish the Royal Prerogative” in A. 
Barnett, Power and the throne: the monarchy debate, London, 1994 

42  Government Response to the House of Lords Constitution Committee’s Report, 
Fifteenth report of Session 2005-06, Cm 6923, November 2006 

43  Evidence to the Liaison Committee, 6 February 2006, Q303 
44  The Governance of Britain, Cm 7170, July 2007 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/228834/7170.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/243164/7239.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/243164/7239.pdf
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embodied in a resolution of the House of Commons, should it be set 
down on a statutory basis, or should it be a combination of both? In 
asking this question the paper made it clear that any Parliamentary role 
must not compromise national security, the morale and operational 
effectiveness of the Armed Forces, or the UK’s ability to work with its 
allies.45  A number of further questions were raised, including what 
types of deployment should fall within the scope of the new 
mechanism; what information or intelligence should be provided to 
Parliament; and what should the consequences be of a decision by the 
Executive to deploy military forces without prior parliamentary approval?  

On the basis of that consultation the Government subsequently 
proposed, as part of its 2008 White Paper, The Governance of Britain - 
Constitutional Renewal, that Parliament should be given a formal role in 
the deployment of the Armed Forces in situations of armed conflict, and 
that that role should be established by a resolution of the House of 
Commons:  

While not ruling out legislation in the future, the Government 
believes that a detailed resolution is the best way forward. This 
will take the form of a House of Commons resolution which sets 
out in detail the processes Parliament should follow in order to 
approve any commitment of Armed Forces into armed conflict. 
The resolution could be underpinned by a specific standing order, 
but that is ultimately a matter for each House and not the 
Government.46 

Specifically, the Government proposed that in future the Prime Minister 
would lay a report before Parliament detailing the need for an armed 
deployment and that the House of Commons would be asked to 
approve that report. The Government also proposed that any debate in 
the House of Commons should be preceded by a debate in the House 
of Lords (although not a formal vote), which would inform Members. 
However, the paper acknowledged that:  

The uncertain nature of military deployments and likelihood that 
the lead up to each conflict or potential conflict situation would 
not necessarily conform to any pattern would require a high 
degree of flexibility from the proposed mechanism.47 

It therefore argued that some practical aspects of the current regime 
should be retained, including: that the Government should be able to 
take swift action to protect national security; operations involving the 
Special Forces should not require approval; there should be no 
requirement to obtain retrospective approval for those operations of a 
secret or urgent nature; there should be no regular re-approval process; 
and the Prime Minister should determine the scope and nature of any 
information provided to Parliament as part of the approvals process. The 
paper also concluded that there was no argument for making special 
arrangements for the recall of parliament if a deployment was necessary 
when the House was either adjourned or dissolved, or the need for a 

                                                                                               
45  Ministry of Justice, The Governance of Britain – War Powers and Treaties: Limiting 

Executive Powers, October 2007  
46  Ministry of Justice, The Governance of Britain – Constitutional Renewal, Cm 7342-I, 

Session 2007-08, para 215 
47  ibid, para 215 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/250803/7342_i.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/250803/7342_i.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/250803/7342_i.pdf
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new committee to be established in order to oversee Parliament’s 
decision making in this respect. The text of a draft resolution was 
published as part of the White Paper.48  

A Joint Committee which had been convened to scrutinise the Draft 
Constitutional Renewal Bill also examined the White Paper’s proposals 
relating to war making powers. The Joint Committee published its 
report on 31 July 2008.  It began with an abstract which included the 
following summary of the Committee’s views on war making powers: 

War powers: We agree with the Government's case for 
strengthening Parliamentary involvement in armed conflict 
decisions, and that a detailed resolution approach is a well 
balanced and effective way of proceeding. But we are concerned 
about the definition of "conflict decision" in the White Paper and 
we recommend that the Government take steps to ensure that 
ongoing deployments are subject to effective Parliamentary 
scrutiny.49 

Whilst broadly supporting the Government’s proposals the Joint 
Committee did, however, recommend some specific changes to the 
draft resolution and to the process that should be followed once the 
House of Commons had agreed the War Powers Resolution. The Joint 
Committee acknowledged the difficulty in defining ‘a conflict decision’ 
and recommended that “the Government, in consultation with key 
stakeholders, take more time to come up with an effective definition of 
'a conflict decision' before bringing any proposals forward”.50 The Joint 
Committee also agreed that the Executive should have discretion over 
the information provided to Parliament, and over the timing of the 
Parliamentary process; that retrospective approval was “not desirable”; 
and that there should be no requirement for Parliamentary approval of 
the deployment of Special Forces.51 The Committee did, however, ask 
the Government to give an undertaking that “it will always arrange for 
a recall of Parliament in order to allow for Parliamentary approval of a 
deployment”,52 and that ongoing deployments would be subject to 
effective scrutiny.53   

In its inquiry into constitutional renewal in May 2008, the Public 
Administration Select Committee welcomed the principle behind the 
proposals but disagreed with many of the specifics: 

We’re glad the government has come forward with proposals in 
these areas, where it exercises unfettered power right now. But 
when you look at the detail of the proposals, Parliament is 
essentially being asked to let things continue as they are. It isn’t 
right for the Prime Minister to have complete discretion over the 
information Parliament is allowed to see when deciding whether 
to support a decision to go to war. And Prime Ministers shouldn’t 
be able to avoid a parliamentary vote when a conflict is too 

                                                                                               
48  The text of that resolution is available in Appendix One of Library Research Paper, 

Parliamentary Approval for Deploying the Armed Forces, RP08/88. 
49  Joint committee on the Draft Constitutional Renewal Bill, Draft Constitutional 

Renewal Bill – Volume 1: Report, HC 551-I Session 2007-08, Abstract 
50  ibid, para 321 
51  ibid, paras 332, 335 
52  ibid, para 338 
53  ibid, para 341 

http://www.publications.parliament.uk/pa/jt200708/jtselect/jtconren/166/166ii.pdf
http://www.parliament.uk/briefing-papers/RP08-88
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urgent or too secret to seek Parliament’s permission in advance. 
This is what democracy is about.54  

Although a draft text was produced and discussed at length, the 
proposed resolution was not subsequently adopted prior to the Labour 
government leaving office in 2010.55  

2.2 Position of the then Conservative and 
Liberal Democrat opposition  

At the time of Labour’s Governance of Britain reforms, both the 
Conservative Party and the Liberal Democrats supported formalising 
Parliament’s role in this area. In February 2006 David Cameron, as 
leader of the Conservative Party, launched a Democracy Task Force to 
review whether amendments to the scope of the Royal Prerogative 
should be made. In a speech on 6 February 2006 Mr Cameron stated: 

I believe the time has come to look at those powers exercised by 
Ministers under the Royal Prerogative. Giving Parliament a greater 
role in the exercise of these powers would be an important and 
tangible way of making government more accountable. Just last 
week, we first heard about the Government’s decision to send 
4,000 troops to Afghanistan in the pages of the Sun newspaper 
[…] 

Restoring trust in politics means restoring trust in Parliament – and 
one way to do that is to enhance the role of Parliament in 
scrutinising the Government’s decisions.56 

The report of that task force was published on 6 June 2007. The report 
concluded that the decision to commit British forces should require 
parliamentary approval, including retrospective approval where 
necessary: 

We believe that it is no longer acceptable for decisions of war and 
peace to be a matter solely for the Royal Prerogative. The 
Democracy Task Force therefore recommends that a Parliamentary 
convention should be established that Parliamentary assent – for 
example, the laying of a resolution in the House of Commons – 
should be required in timely fashion before any commitment of 
troops. Under conditions of dire emergency, this requirement 
could be waived with the proviso that the Prime Minister must 
secure retrospective Parliamentary approval.57 

Writing in The Guardian in May 2007 the then Shadow Foreign 
Secretary, William Hague, set out the Conservative Party’s position in 
greater detail, reiterating that fact that while established procedures for 
Parliament should be set down, it remained vital that military action 
itself should not be constrained. 

                                                                                               
54  Further detail on the report’s conclusions is available at: Public Administration Select 

Committee: Constitutional Renewal Draft Bill and White Paper, HC 499, Session 
2007-08 

55  Progress was made, however, with respect to other areas of the Royal Prerogative, 
including Parliament’s role in the ratification of treaties. Those changes were 
implemented in the Constitutional Reform Act 2010.  

56  Speech by David Cameron, Modernisation with a Purpose, 6 February 2006 
57  http://www.conservatives.com/pdf/dtfpaper.pdf  

http://www.guardian.co.uk/commentisfree/2007/may/15/thesealofapproval
http://www.publications.parliament.uk/pa/cm200708/cmselect/cmpubadm/499/499.pdf
http://www.cameronleadership.co.uk/2006/02/david-cameron-modernisation-with-a-purpose/
http://www.conservatives.com/pdf/dtfpaper.pdf
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The Liberal Democrats also supported giving Parliament a greater role in 
deploying the Armed Forces, primarily through support for the 
successive Private Members’ Bills that were introduced during this 
period.58  

                                                                                               
58  See footnote 33 



  Number CBP 7166, 8 May 2018 24 

3. Emerging parliamentary 
convention  

The then Cabinet Secretary, Gus O’Donnell, stated in March 2011 that 
“the Government believes that it is apparent that since the events 
leading up to the deployment of troops in Iraq, a convention59 exists 
that parliament will be given the opportunity to debate the decision to 
commit troops to armed conflict and, except in emergency situations, 
that debate would take place before they are committed”.60 

On 10 March 2011 the then Leader of the House, Sir George Young, 
also suggested on the Floor of the House that a convention had 
emerged in Parliament that before troops were committed to military 
operations the House of Commons should have an opportunity to 
debate the matter. He also outlined that the Government would 
observe that convention except when there was an emergency and such 
action would not be appropriate.61 

Despite this assurance, in a simultaneous report on The Constitutional 
Implications of the Cabinet Manual, the Political and Constitutional 
Reform Committee expressed surprise that the convention to which Gus 
O’Donnell and Sir George Young had referred had been omitted from 
the, then recently published, draft Cabinet Manual, which set out how 
Government works. That report stated: 

Given the high political and public profile of this issue in the 
context of the decision to go to war in Iraq, we find surprising the 
omission from the draft Manual of the convention that the 
Executive will give the House of Commons the opportunity to 
debate any decision to take military action. This is a prime 
example of a convention which involves Parliament, but which 
relies on the very Executive which Parliament is holding to account 
to take the initiative to allow Parliament to hold a debate [...] 

This convention, as the Executive understands it, should be 
included in the revised Manual. We also intend to inquire 
separately into whether the Government's understanding of the 
existing convention is correct and complete—and whether it goes 
far enough to ensure appropriate parliamentary involvement in 
any future decisions to go to war.62 

The Cabinet Manual was subsequently revised to include a short section 
on the Parliamentary process in relation to military action. 

 

 
 

                                                                                               
59  There is no universally accepted definition of a convention. However, it is generally 

understood to be a “practice which is politically binding on all involved, but not 
legally binding” (House of Lords Constitution Committee, Pre-emption of 
Parliament, HL165, Session 2012-13) 

60  Written Evidence submitted to the Political and Constitutional Reform Committee 
Inquiry into The Role and Powers of the Prime Minister, Session 2010-12  

61  HC Deb 10 March 2011, c1066 
62  Political and Constitutional Reform Committee, Constitutional Implications of the 

Cabinet Manual, HC 734, 29 March 2011  

New Parliamentary 
Convention 
 
A convention has 
developed in the House 
that before troops are 
committed, the House 
should have an 
opportunity to debate 
the matter.  
 
We propose to observe 
that convention except 
when there is an 
emergency and such 
action would not be 
appropriate.  
 
As with the Iraq war 
and other events, we 
propose to give the 
House the opportunity 
to debate the matter 
before troops are 
committed. 
 
(Hansard 10 March 2011, 
c1066 and The Cabinet 
Manual, para 5.38) 
 
 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmpolcon/842/842vw15.htm
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It is worth noting that this convention has developed with respect to the 
House of Commons, and does not apply to the House of Lords. 

3.1 Initial observations on the convention 
and the Libya conflict (2011) 

While the convention was broadly welcomed, there was also some 
initial debate as to whether such a parliamentary convention could be 
said to exist. Between the Iraq vote in 2003 and the Government’s 
observations in March 2011 there had been no debate, or vote, on any 
deployment of the Armed Forces. As outlined above, debate prior to the 
deployment of British forces to Afghanistan in December 2001 was on 
the general issue of the coalition against international terrorism and not 
specifically on the deployment of forces. The deployment of significant 
numbers of British forces to Helmand province in 2006 (which reached 
9,500 troops at its peak)63 has never been the subject of a 
government-tabled debate or vote.64 Instead the progress of the 
military campaign in Afghanistan has been announced to Parliament 
through a series of Written Ministerial Statements.  

Military action in Libya in March 2011 was the first deployment of the 
Armed Forces overseas after the Conservative/Liberal Democrat coalition 
government came to power in May 2010. Even though this deployment 
happened in concert with the Government’s acknowledgement of the 
convention, it was not the subject of a prior parliamentary debate and 
vote, which led Professor Gavin Phillipson at Durham University to argue 
that Libya therefore was “not a fully satisfactory precedent” for 
parliamentary approval.65  

British participation in the Libya operation was announced on 18 March 
2011.66 At the same time, the Prime Minister indicated that a 
substantive motion seeking retrospective approval for the deployment 
of forces would be tabled for debate on Monday 21 March, stating that 
“I am sure the House will accept that the situation requires us to move 
forward on the basis of the Security Council Resolution immediately”. 
The debate on 21 March was on the Government motion: 

That this House welcomes United Nations Security Council (UNSC) 
Resolution 1973; deplores the ongoing use of violence by the 
Libyan regime; acknowledges the demonstrable need, regional 
support and clear legal basis for urgent action to protect the 
people of Libya; accordingly supports Her Majesty’s Government, 
working with others, in the taking of all necessary measures to 
protect civilians and civilian populated areas under threat of attack 
in Libya and to enforce the No Fly Zone, including the use of UK 
armed forces and military assets in accordance with UNSC 
Resolution 1973; and offers its wholehearted support to the men 
and women of Her Majesty’s armed forces.  
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That motion was approved, on division, by a vote of 557 to 13.  

The view that a convention did not exist at this time was shared by Dr 
David Jenkins of the University of Copenhagen School of Law, Sebastian 
Payne of the University of Kent and Professor Nigel White at the 
University of Nottingham.67 As Professor White explained in evidence to 
the Political and Constitutional Reform Committee on 31 March 2011: 

I don’t think there is a constitutional convention or unwritten law 
that Parliament should be consulted about conflict decisions… 
there is simply a very uneven trend of Parliament asserting itself 
towards greater consultation, greater debate. If you look at recent 
practice it is very inconsistent as to what that amounts to because, 
as I said, the Executive controls the agenda. So, sometimes, it is a 
matter of information for Parliament, sometimes there is debate 
and consultation, as with the NATO use of force in Kosovo in 
1999. There was no substantive vote on that occasion. It dragged 
towards a vote in Iraq in 2003, a couple of days before the 
deployment of force when arguably that was a little late in 
challenging that decision, in a sense. 

There has been plenty of debate on Afghanistan but no 
substantive vote as far as I can see. Then we have Libya where 
there was a Security Council resolution, then a debate, then the 
deployment of force, and then a Floor debate and a vote, all in 
the space of a week, which again illustrates a different pattern of 
relationship between the Executive and Parliament… that shows 
there is no consistent pattern of behaviour, never mind any 
evolving rules or unwritten constitutional conventions.68 

As Dr David Jenkins also observed: 

Conventions most usually derive their constitutional force through 
consistent and obligatory political observance over a period of 
time. In absence of a long-standing political practice and in view 
of disagreements over reform in this area, it is difficult to identify 
an existing convention requiring parliamentary approval before 
the Government can commit military forces to armed conflict […] 
a future Government might simply renounce the convention, if 
politically expedient.69  

This latter comment has also been supported by James Strong of the 
London School of Economics who has noted that “As a conventional 
power it is nowhere enshrined in law. It exists for as long as politicians 
think it exists”.70 

Given this myriad of opinion, in its May 2011 report the Political and 
Constitutional Reform Committee called “for greater clarity on 
Parliament’s role in decisions to commit British forces to armed conflict 
abroad” and recommended that the government work toward 
formalisation of the process, initially through the adoption of a 
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parliamentary resolution, but with a view to the introduction of 
legislation in the longer term.71  

3.2 Evolution of the convention  
Dr David Jenkins’ suggestion that conventions derive their constitutional 
force from consistent political observance over a period of time provides 
a useful position from which to view the evolution of the convention 
over the last few years.  

The first deployment of British military assets after the Libya campaign 
was in Mali in early 2013. That deployment was undertaken without 
any debate or vote in Parliament, which drew some criticism given the 
Government’s previous assurances and once again raised the question 
of how credible the convention is. The main problem identified by 
observers has been the lack of detail in the convention as to the 
threshold for action which would trigger a parliamentary debate.  

By the end of 2015, however, Parliament had been given the 
opportunity to debate, and vote, on the deployment of British forces on 
three further occasions. The first was in response to the alleged use of 
chemical weapons against civilians by the Assad regime in Syria in 
August 2013; the second in response to the actions of Islamic State in 
Iraq in September 2014 and the third, in December 2015, on extending 
military action against ISIS into Syria. The defeat of the Government in 
the 2013 Syria vote was hailed as a victory by advocates of greater 
Parliamentary involvement and a credible strengthening of the 
convention’s status. The subsequent votes on military action against ISIS 
in Iraq and Syria consolidated that view.  

Military involvement in Mali (2013) 
On 14 January 2013 the Government announced that military assets 
would be deployed, at the request of the French Government, to 
support the deployment of French personnel and equipment to Mali.72 
That logistical assistance was later expanded to include the deployment 
of a surveillance aircraft,73 the deployment of up to 40 military 
personnel to the EU Training Mission in Mali and the potential 
deployment of up to 200 military personnel for the training of 
Anglophone forces in the UN-mandated African-led International 
Support Mission in Mali (AFISMA).74 The Government consistently 
reiterated that no British personnel would be deployed in a combat 
role.75  

The deployment of those forces was regarded by the Government as a 
response to an emergency request from the French and Malian 
authorities and in support of a UN Security Council Resolution. It was 
also consistently highlighted that British forces would not be deployed 
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in a combat role. On that basis no Government-led debate and no 
Parliamentary vote on the deployment of the Armed Forces to Mali was 
held.  It is worth highlighting that this approach differed from the 
approach adopted at the outset of the Libya conflict, which was also 
considered to be a response to an emergency request and in support of 
a UN Security Council Resolution. The difference, as far as parliamentary 
involvement was concerned, appeared to be the lack of a combat role 
for forces deploying to Mali.   

Responding to criticisms over the lack of Parliament’s role in the 
deployment of military forces to Mali, particularly in light of the 
Government’s previous assurances on this matter, the Leader of the 
House, Andrew Lansley, commented on 31 January 2013:  

Of course, it is absolutely our intention and that of my right hon. 
Friend the Defence Secretary that the House should be regularly 
and appropriately informed about our engagement in Mali and in 
north-west Africa [...] I cannot promise an oral statement in every 
case, for reasons of the progress of business, but I am sure we will 
keep the House fully informed through a combination of written 
ministerial statements, oral statements and answers to questions 
[...] 

As the Government have made clear, we will observe the existing 
convention that before UK troops are committed to conflict, the 
House of Commons should have an opportunity to debate and 
vote on the matter, except when there is an emergency and such 
action would not be appropriate. One should also recognise, as 
my right hon. Friend the Defence Secretary said in the House this 
week, that the role of British troops is clearly not a combat role 
and it is not our intention to deploy combat troops. We are clear 
about the risks of mission creep—that was the nature of the 
question being asked—and have defined carefully the support 
that we are willing and able to provide to the French and Malian 
authorities. I would not carry the analogy to the point where the 
convention is engaged in the sense of a requirement for a debate 
and vote in this House.76 

Syria – alleged use of chemical weapons (August 
2013) 
The House was recalled on 29 August 2013 to debate, and vote, on the 
principle of taking military action against Syria following the alleged use 
of chemical weapons against Syrian civilians by the Assad regime.  

That debate was on the Government motion: 

That this House: 

Deplores the use of chemical weapons in Syria on 21 August 2013 
by the Assad regime, which caused hundreds of deaths and 
thousands of injuries of Syrian civilians; 

Recalls the importance of upholding the worldwide prohibition on 
the use of chemical weapons under international law; 

Agrees that a strong humanitarian response is required from the 
international community and that this may, if necessary, require 
military action that is legal, proportionate and focused on saving 

                                                                                               
76  HC Deb 31 January 2013, c1054, c1059-60 

Prior parliamentary 
approval was 
sought for 
prospective military 
action against the 
Syrian regime in 
August 2013. It 
was the first defeat 
for any 
Government in 
such matters.  



29 Parliamentary approval for military action 

lives by preventing and deterring further use of Syria’s chemical 
weapons; 

Notes the failure of the United Nations Security Council over the 
last two years to take united action in response to the Syrian crisis; 

Notes that the use of chemical weapons is a war crime under 
customary law and a crime against humanity, and that the 
principle of humanitarian intervention provides a sound legal basis 
for taking action; 

Notes the wide international support for such a response, 
including the statement from the Arab League on 27 August 
which calls on the international community, represented in the 
United Nations Security Council, to “overcome internal 
disagreements and take action against those who committed this 
crime, for which the Syrian regime is responsible”; 

Believes, in spite of the difficulties at the United Nations, that a 
United Nations process must be followed as far as possible to 
ensure the maximum legitimacy for any such action; 

Therefore welcomes the work of the United Nations investigating 
team currently in Damascus, and, whilst noting that the team’s 
mandate is to confirm whether chemical weapons were used and 
not to apportion blame, agrees that the United Nations Secretary 
General should ensure a briefing to the United Nations Security 
Council immediately upon the completion of the team’s initial 
mission; 

Believes that the United Nations Security Council must have the 
opportunity immediately to consider that briefing and that every 
effort should be made to secure a Security Council Resolution 
backing military action before any such action is taken, and notes 
that before any direct British involvement in such action a further 
vote of the House of Commons will take place; and 

Notes that this Resolution relates solely to efforts to alleviate 
humanitarian suffering by deterring use of chemical weapons and 
does not sanction any action in Syria with wider objectives. 

In opening the debate the then Prime Minister, David Cameron, stated:  

In drawing up my motion I want to unite as much of the country 
and of this House as possible. I think it is right, on these vital 
issues of national and international importance, to seek the 
greatest possible consensus. That is the right thing for the 
Government to do and we will continue to do it... 

it is this House that will decide what steps we next take. If 
Members agree to the motion I have set down, no action can be 
taken until we have heard from the UN weapons inspectors, until 
there has been further action at the United Nations and until 
there is another vote in this House. Those are the conditions that 
we—the British Government, the British Parliament—are setting 
and it is absolutely right that we do so.77 

That motion was defeated on division, however, by a vote of 272 to 
285.78  
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The defeat of the Government, the first time in relation to military 
action reportedly since the late 18th century,79 and the Government’s 
commitment to respect the will of the House, was widely viewed as an 
assertion of Parliamentary sovereignty and a direct challenge to the 
Royal Prerogative on such matters. As Professor Nigel White of the 
University of Nottingham observed “Syria has been important for 
democracy because it showed that although executives have the legal 
power to go to war or to use force, they are increasingly concerned 
with gaining approval from the wider polity”.80 As a result, many 
analysts suggested that future significant military action would now be 
largely unthinkable without recourse to Parliament. In a RUSI analysis 
paper in August 2013, Professor Malcolm Chalmers suggested that: 

It is now hard to see how any UK Government could undertake 
significant military action without the support of Parliament, or 
indeed of the wider public. And it is difficult to see such support 
being given unless there is a clear national interest involved, or if 
military operations are undertaken with the imprimatur of a UN 
Security Council mandate – at least until the shadows of Iraq and 
Afghanistan have faded much further from the national 
consciousness [...] 

The UK Parliament and public are no longer prepared to give their 
Government the benefit of the doubt on military operations, and 
the Government will be constrained in what it can do in future as 
a result.81 

Joshua Rozenberg, writing in The Guardian also argued:  

Where does this leave the UK’s constitutional convention on the 
use of armed force? There must still be a parliamentary debate 
before any military deployment unless circumstances make this 
impossible. But one can argue that the convention also now 
requires a vote on a substantive motion and that an adverse vote 
would make military action impossible, at least until circumstances 
changed.82  

However, he also went on to note that: 

[it] does not mean that leaders of democratic states will always 
require prior approval for future military action. If Presidents and 
Prime Ministers are sure they are acting in the best interests of 
those who elected them, they will still be free to act. What 
emerged... is, after all, just a convention.83  

In an updated report on this issue, the Political and Constitutional 
Reform Committee welcomed the recall of the House in August 2013, 
stating: 

Not only did this serve to highlight the important role of 
Parliament in conflict decisions, it also showed how the de facto 
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situation on conflict decisions appears to have outpaced the legal 
position.84  

Military action against ISIS in Iraq (September 2014)  
In August 2014 the UK began deploying military assets to assist in 
humanitarian operations being conducted in Iraq. Until 26 September 
that military assistance had been confined to the provision of 
humanitarian supplies, surveillance and support for Iraqi government 
and Kurdish forces. However, there had also been increasing 
momentum for the UK to participate in offensive military operations 
against the terrorist group Islamic State (ISIL/ISIS).85  

During questions in the House on 8 September 2014 the Prime Minister 
confirmed that any decision to join offensive military action in Iraq 
would be put to a Parliamentary vote.  

I have always believed, in this role and as leader of a Government, 
that you should consult the House of Commons as regularly as 
you can and the House of Commons should have an opportunity 
to vote.86  

However, he went on to stress the Government’s continuing right to 
undertake action in the event of an emergency, and therefore without 
prior recourse to Parliament: 

The point I always make […] is that it is important that a Prime 
Minister and a Government reserve the right to act swiftly without 
consulting the Commons in advance in some specific 
circumstances—for instance, if we had to prevent an immediate 
humanitarian catastrophe or, indeed, secure a really important, 
unique British interest. But other than that I believe it is right, as 
he said, to consult the House of Commons.87 

This position was also reiterated by the Foreign Office: 

As the Prime Minister said on Monday in the House, the 
Government, while wanting to put such a matter to Parliament, 
including for a vote, as rapidly as possible, will need the freedom 
to act in the case of an urgent threat to the security of the United 
Kingdom or of an impending humanitarian disaster, and to come 
to the House as soon as possible after such action.88  

The House was recalled on 26 September 2014 to discuss the UK’s 
possible involvement in air strikes against ISIS in Iraq. The Government’s 
motion recognised the request from the Government of Iraq for military 
support, noted the broad coalition contributing to military support 
including countries throughout the Middle East, noted the legal basis 
for action in Iraq and endorsed UK air strikes against ISIS in Iraq.  

The motion explicitly ruled out deploying UK troops in ground combat 
operations and did not endorse UK air strikes in Syria, which the 
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Government indicated would be subject to a separate vote in 
Parliament, should it become necessary: 

Motion made and Question put, That this House condemns the 
barbaric acts of ISIL against the peoples of Iraq including the 
Sunni, Shia, Kurds, Christians and Yazidi and the humanitarian 
crisis this is causing; recognises the clear threat ISIL poses to the 
territorial integrity of Iraq and the request from the Government 
of Iraq for military support from the international community and 
the specific request to the UK Government for such support; 
further recognises the threat ISIL poses to wider international 
security and the UK directly through its sponsorship of terrorist 
attacks and its murder of a British hostage; acknowledges the 
broad coalition contributing to military support of the 
Government of Iraq including countries throughout the Middle 
East; further acknowledges the request of the Government of Iraq 
for international support to defend itself against the threat ISIL 
poses to Iraq and its citizens and the clear legal basis that this 
provides for action in Iraq; notes that this motion does not 
endorse UK air strikes in Syria as part of this campaign and any 
proposal to do so would be subject to a separate vote in 
Parliament; accordingly supports Her Majesty’s Government, 
working with allies, in supporting the Government of Iraq in 
protecting civilians and restoring its territorial integrity, including 
the use of UK air strikes to support Iraqi, including Kurdish, 
security forces’ efforts against ISIL in Iraq; notes that Her Majesty’s 
Government will not deploy UK troops in ground combat 
operations; and offers its wholehearted support to the men and 
women of Her Majesty’s armed forces.89 

That Motion was approved by a vote of 524 to 43. 

In his opening comments the Prime Minister referred to the convention 
on parliamentary approval: 

I think the convention that has grown up in recent years that the 
House of Commons is properly consulted and there is a proper 
vote is a good convention. It is particularly apt when there is—as 
there is today—a proposal for, as it were, premeditated military 
action. I think it is important to reserve the right that if there were 
a critical British national interest at stake or there were the need 
to act to prevent a humanitarian catastrophe, you could act 
immediately and explain to the House of Commons afterwards. I 
am being very frank about this because I do not want to mislead 
anybody.90 

On the issue of Syria, and its exclusion from the Government Motion, he 
stated: 

Let me address directly the issue of ISIL in Syria. I am very clear 
that ISIL needs to be destroyed in Syria as well as in Iraq. We 
support the action that the United States and five Arab states 
have taken in Syria, and I believe that there is a strong case for us 
to do more in Syria, but I did not want to bring a motion to the 
House today on which there was not consensus. I think it is better 
if our country can proceed on the basis of consensus. In this 
House, as I am sure we will hear in the debate today, there are 
many concerns about doing more in Syria, and I understand that. I 
do not believe that there is a legal barrier, because I think that the 
legal advice is clear that were we or others to act, there is a legal 
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basis, but it is true to say that the Syrian situation is more 
complicated than the Iraqi situation. It is more complicated 
because of the presence of the brutal dictator Assad. It is more 
complicated because of the state of the civil war [...] 

we will come back to the House if, for instance, we make the 
decision that we should take air action with others in Syria, but I 
am not contemplating the use of British combat forces because I 
think it would be the wrong thing to do. The lesson to learn from 
previous conflicts is that we should play the most appropriate role 
for us. It is for the Iraqi Government and for the Iraqi army to 
defeat ISIL in Iraq.91 

However, in a Written Statement on 21 October 2014 the MOD stated 
that Reaper Remotely Piloted Aircraft (RPAS) and Rivet Joint aircraft 
would be deployed, to conduct surveillance operations over Syria. Those 
aircraft are not deployed in an offensive capacity, which the MOD 
confirmed would require approval:  

 As well as their operations over Iraq, both Reapers and Rivet Joint 
surveillance aircraft will be authorised to fly surveillance missions 
over Syria to gather intelligence as part of our efforts to protect 
our national security from the terrorist threat emanating from 
there. Reapers are not authorised to use weapons in Syria; that 
would require further permission. 

The legal basis for this authorisation is as set out to Parliament in 
the debate on 26 September. 

I will continue to provide updates to the House on our military 
activity.92 

Extension of military action against ISIS into Syria 
(December 2015)  
Following the ISIS-linked terrorist attacks in Tunisia at the end of June 
2015, which killed 30 British nationals the Prime Minister, speaking on 
the Today programme, called for “a full spectrum response” to ISIS in 
both Iraq and Syria.93  

During a debate in the House on 2 July 2015 the Defence Secretary 
subsequently indicated that the Government could seek further 
approval from Parliament to extend air strikes into Syria provided that 
“there is a sufficient consensus behind it”.94 

In the aftermath of the terrorist attacks in Paris on 13 November 2015 
pressure for greater UK and international action in defeating ISIS 
increased. On 20 November, the UN Security Council passed a 
resolution calling for states to take ‘all necessary measures’ against 
ISIS.95 The resolution, a compromise between differing positions from 
Security Council members, was ambiguous, in that it was not taken 
under Chapter VII of the UN Charter, the mandatory action provision, 
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and, although it used the UN code for military action (‘all necessary 
measures’) it did not use the word ‘authorise’.96 

On 26 November, the then Prime Minister made a statement to the 
House of Commons in which he set out the government’s arguments 
for extending military action to Syria. He specifically addressed the 
arguments raised in the Foreign Affairs Committee report on this 
issue.97 A memorandum to the Foreign Affairs Committee was also 
released.98 

Parliament subsequently voted in favour of airstrikes against ISIS targets 
in Syria on 2 December 2015. The eleven-point motion explicitly ruled 
out the deployment of UK troops in ground combat operations, pledged 
to provide quarterly progress reports to Parliament, and approve military 
action, specifically airstrikes, exclusively against ISIS in Syria. 

The House of Commons voted 397 to 223 in favour of the 
Government’s motion.99 

3.3 Has clarity on the Convention been 
achieved?  

The Syria vote in 2013 was, and continues to be, viewed by many as a 
turning point in the debate on parliamentary approval. Commentators 
have argued that the defeat of the Government laid to rest doubts over 
the convention’s existence and made the deployment of the Armed 
Forces without parliamentary approval, politically difficult in the future. 
As Professor Gavin Phillipson noted in the aftermath of the Syria vote:  

It may now be said with some confidence… that, following the 
Syria episode, a constitutional convention exists to the effect that 
the Government must, before commencing any military action, 
permit a debate and vote in the House of Commons and abide by 
its result, subject to a narrow exception… where truly urgent 
action is required.100 

The seeking of a parliamentary mandate for action against ISIS in Iraq in 
August 2014 and Syria in December 2015 has been taken as evidence 
of a further strengthening of this process leading to a position which 
any government would find difficult to reverse.  

Yet, has clarity on the use of the convention been achieved as a result 
of these actions over the last few years? The issue appears to have 
evolved from the question of whether the convention exists at all, to 
one of when it will be triggered.   
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As discussed above, the military response to events in Mali, without 
Parliamentary debate or approval, was justified by the Government as a 
response to an emergency request from the French and Malian 
authorities and in support of a UN Security Council Resolution. British 
forces were also not directly involved in an offensive capacity. In 
contrast, retrospective approval for operations in Libya was sought, one 
could argue, as a result of the sustained deployment of forces in a 
combat role.  

This emphasis on combat operations has also been evidenced in the 
debate on the campaign against ISIS. In Iraq humanitarian operations 
had been ongoing for over a month and it was only the possibility of UK 
involvement in the offensive air campaign against ISIS that led the 
Government to seek Parliamentary support in September 2014.  While 
surveillance capabilities were initially deployed over Syria, the 
Government stated that any deployment of offensive capability in Syria 
would be the subject of a further vote in Parliament. The deployment of 
nearly 800 military personnel and assets in support of the UK’s response 
to the Ebola outbreak in Sierra Leone, which has never been subject to 
parliamentary approval, also falls below this threshold of offensive 
capacity.101   

This position was summed up by the then Defence Secretary, Michael 
Fallon, in February 2015, in response to questions about the 
deployment of a UK military training team to Ukraine: 

There is a well established convention that if we are engaged in 
offensive military operations in a country we would of course 
come to the House […] This [the Ukraine deployment], however, 
is not a military operation. We are providing trainers and advisers 
to help the armed forces of Ukraine better to defend themselves 
and to help reduce the very high number of fatalities and 
casualties that they are suffering.102  

The votes on Syria and Iraq also provided further insights into the 
perceived threshold for parliamentary involvement, and where the 
‘emergency caveat’ may be invoked. In his statement on Iraq the Prime 
Minister made reference to Commons approval in clear cases of 
premeditated military action. He also went on to note the need to 
reserve the right to undertake immediate action in the event that a 
critical British national interest was at stake or there was a need to act 
to prevent a humanitarian catastrophe. In such cases the Government 
would come to the House retrospectively.103  

Were the House to be dissolved for a general election at the time 
military action was being contemplated, and therefore not liable to 
recall, it has been suggested that “what would happen in practice is 
that whoever emerged in government after the general election would 
need to come to parliament as soon as possible thereafter for 
parliamentary debate on this issue”.104  
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In April 2016 the Government once again attempted to provide 
clarification on its interpretation of the Convention. In a Written 
Statement, then Defence Secretary, Michael Fallon, stated:  

The convention relates to conflict decisions rather than routine 
deployments of the UK armed forces around the world. The 
exception to the convention is important to ensure that this and 
future Governments can use their judgement about how best to 
protect the security and interests of the UK. 

In observing this convention, we must ensure that the ability of 
our armed forces to act quickly and decisively, and to maintain the 
security of their operations, is not compromised. The Prime 
Minister, the Attorney General and I have set out the 
Government’s interpretation of the convention on a number of 
occasions […] 

The convention does not apply to British military personnel 
embedded in the armed forces of other nations as they operate as 
if they were the host nation’s personnel, under that nation’s chain 
of command, while remaining subject to UK domestic, 
international and host nation law. This is in line with international 
practice. To do so otherwise would risk undermining the 
usefulness and viability of these exchanges.105 

Is there a Convention threshold? 
On the basis of the evidence, one could make the argument that, at the 
very least, prior parliamentary approval will be sought under the 
convention if any of the following applies: 

• The possibility of premeditated military action exists.  
• Military forces are to be deployed in an offensive capacity. 

Deployments for training, humanitarian aid or logistical assistance 
would not meet these threshold criteria. However, should an 
existing non-combat operation evolve into one in which offensive 
action is envisaged (mission creep), then it could be feasibly 
expected that the threshold would be reached and fresh approval 
would have to be sought from Parliament.  

Under the Convention, as it has developed, it has been made clear that 
the Government would also come to the House retrospectively in 
emergency situations, where there was a need to protect a critical 
British national interest or to prevent a humanitarian catastrophe. If the 
House is dissolved the Government would also come to Parliament as 
soon as possible for a parliamentary debate on the matter. However, 
the Convention does not explicitly commit the Government to a vote in 
such circumstances, merely the opportunity to debate the issue at the 
first opportunity.  

As many commentators have observed, the spectrum of potential 
military operations is also vast. Therefore, definitions relating to 
“conflict decisions” and “critical national interests” which will invoke 
the emergency caveat, are becoming ever more important. The lack of 
established definitions within the convention continues to cause unease 
for many, and has led several to argue that the Government retains 
considerable discretion on what meets the convention’s threshold, 
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thereby making the whole framework potentially open to interpretation 
and exploitation.  

The need for clarification and formalisation was raised again by the 
Chair of the Political and Constitutional Reform Committee, Graham 
Allen, in response to the recall of Parliament on 26 September 2014. 
Whilst welcoming the recall and the opportunity for the Commons to 
debate, and vote, on military action in Iraq, he stated: 

The decision to take military action is the most momentous a 
Government can make, and I welcome the fact that the House of 
Commons has been recalled to consider the possible use of armed 
force in Iraq against Islamic State. It is inconceivable that such 
action be taken without the consent of Parliament.  

However, there is still no clear process in place for how Parliament 
is consulted on the use of armed force. The Political and 
Constitutional Reform Committee has repeatedly called for the 
process whereby Parliament is consulted on the use of armed 
force to be formalised, but so far the Government has failed to 
make progress on this [...] it is vital that the process for consulting 
Parliament on such matters is clarified and formalised.106  

Impact of the recent military action in Syria (April 
2018) 
In response to the latest use of chemical weapons by the Syrian regime 
against its own civilians, on 14 April 2018 the UK, in concert with the 
United States and France, conducted a series of limited airstrikes against 
Syrian targets intended to degrade the Syrian Government’s chemical 
weapons capabilities. In a summary of its position of the legality of 
military action,107 the Government has justified its actions on 
humanitarian grounds. It has also stated it is “absolutely in Britain’s 
national interest” that “the global consensus that chemical weapons 
cannot be used” must be reinstated.108 

The Government has also stated that: 

It was necessary to strike with speed so we could allow our Armed 
Forces to act decisively, maintain the vital security of their 
operations, and protect the security and interests of the UK.109 

As such, military action was undertaken by the UK without prior 
recourse to Parliament.  

The decision not to consult Parliament prior to action being undertaken 
has been met with widespread criticism, in particular from the Labour 
Party and the SNP who have argued that the intervention was planned 
and as such Parliament should have been consulted. Indeed, on the 
basis of military deployments over the last few years, one of the 
perceived criteria for prior parliamentary consultation has been 
‘premeditation’. However, as discussed above, critics have long pointed 
out the freedom of action that the Government still retains within the 
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context of the Convention with respect to the ‘emergency caveat’ and 
the scope it provides for immediate action by the Government in order 
to prevent a humanitarian catastrophe or protect a critical national 
interest. In such cases the assumption of recent military deployments 
has been that the Government would come to the House 
retrospectively. 

In a Statement to the House on 16 April 2018, the Prime Minister 
defended the decision to take action without prior parliamentary 
approval, suggesting that MPs had been given the opportunity to 
debate the issue at the first opportunity:  

I think the position that the Government have taken on these 
matters, as set out in 2016, is absolutely clear: we must retain the 
right to be able to commit our armed forces where it is necessary 
and right to do so in a timely fashion, without having a debate in 
Parliament. However, we recognise the significance and 
importance of Parliament, and if it is the case that a decision is 
taken without that prior consideration by Parliament, the Prime 
Minister should come at the first possible opportunity to the 
House, which is what I have done.110 

However, a retrospective vote approving military action was not 
forthcoming. Unlike the Libya campaign in 2011, these latest airstrikes 
are not the start of a sustained military campaign but have been 
described by the Government as a “limited, targeted and effective strike 
with clear boundaries”.111 A vote was held at the end of a subsequent 
emergency debate on Syria, however that vote was called by the SNP on 
the Question: “That this House has considered the current situation in 
Syria and the UK Government’s approach”. It was not retrospective 
approval of the deployment of forces.  

For many, the Statement and subsequent debate on 16 April 2018 
arguably fulfilled the Government’s commitments under the 
Convention. For others, however, it is the first direct challenge to the 
Convention’s credibility and has subsequently reignited the 
longstanding debate on placing Parliament’s role on a statutory footing. 
Indeed, in the immediate aftermath of the Syrian airstrikes, Labour 
Leader Jeremy Corbyn called for the introduction of war powers 
legislation,112 and sought an emergency debate on parliamentary 
approval, which took place on 17 April 2018. In summing up his 
arguments, Mr Corbyn stated: 

It is for this House to take matters into its own hands and to take 
back control—as some might put it. I am clear that, as an 
absolute minimum, Parliament should have enshrined in law the 
opportunity to ask the following questions before the 
Government can order planned military action: is it necessary; is it 
legal; what will it achieve; and what is the long-term strategy? It is 
difficult to argue that requiring Governments to answer those 
questions over matters of life and death would be anything other 
than a positive step. There is no more serious issue than sending 
our armed forces to war. It is right that Parliament has the power 
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to support, or to stop, the Government taking planned military 
action.113 

In response, the Prime Minister once again defended the decision not to 
consult Parliament on this occasion and confirmed the Government’s 
commitment to the Convention:  

I am very clear that the Government follow that convention, but 
the assumption that the convention means that no decision can 
be taken without parliamentary approval is incorrect—it is the 
wrong interpretation of the convention […] 

These are indeed grave and difficult decisions for a Prime Minister 
and a Government to take, but it is important that anybody in the 
position of Prime Minister recognises that there will sometimes be 
times when it is necessary to commit our armed forces into 
combat in some shape or form, be that in the more direct defence 
of our land or our interests, in defence of international norms, or 
for the prevention of humanitarian suffering. It is imperative that 
the person who occupies this position is able and willing to take 
such decisions. 

I share completely the principle that, in a parliamentary 
democracy, elected representatives in this House should be able to 
debate the deployment of British military forces into combat. As I 
said yesterday, I am deeply conscious of the gravity of these 
decisions and the way in which they affect all Members of the 
House. There are situations—not least major deployments like the 
Iraq war—when the scale of the military build-up requires the 
movement of military assets over weeks, and when it is absolutely 
right and appropriate for Parliament to debate military action in 
advance, but that does not mean that that is always appropriate. 
This therefore cannot and should not be codified into a 
parliamentary right to debate every possible overseas mission in 
advance […] 

As the exception makes clear, there are also situations when 
coming to Parliament in advance would undermine the security of 
our operations or constrain our armed forces’ ability to act quickly 
and decisively. In these situations, it is right for the Prime Minister 
to take the decision and then to be held accountable to 
Parliament for it.114 
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4. Prospects for formalising 
Parliament’s role  

While many commentators concur that it would be politically difficult 
for any future government to move away from what is becoming 
adopted practice, as the recent limited action in Syria demonstrates the 
Government retains considerable freedom of action in determining the 
threshold for parliamentary involvement. It remains the case that 
Parliament has no legally established role in approving military action.  

4.1 Codifying the convention  
The present convention is essentially a statement of intent on the part 
of the Government with respect to consulting Parliament on the 
deployment of military forces and there is no formal process to ensure 
that it is adhered to. As such, in 2011 the then Foreign Secretary, 
William Hague, set out the Government’s intention to take this one step 
further and place Parliament’s role in the deployment of the armed 
forces on a statutory basis: 

We will also enshrine in law for the future the necessity of 
consulting Parliament on military action.115 

By the end of the 2010-2015 Parliament, however, no legislative 
proposals had been put forward. Given its commitment to observe the 
convention, the Government suggested that the imperative was to 
consider the issue properly, “rather than being driven by an artificial 
deadline” and that “the case for urgency has not been established”.116 

It had been reported that officials were struggling to draw up legislation 
that would allow the House of Commons a formal approval role, while 
at the same time providing the Government with enough freedom of 
manoeuvre in an emergency situation. An article in The Daily Telegraph 
in January 2013 also suggested that a number of former Generals had 
“urged Mr Hague to abandon the promise, warning it would remove an 
element of surprise for the Armed Forces and could compromise 
intelligence”. Lord Guthrie, a former Chief of Defence Staff, was quoted 
as stating that “it would be crazy to codify it, very dangerous 
indeed”.117 In a Lords debate in November 2013 he went on to state 
that “one should not legislate and have a statutory solution. 
Deployments vary so much and are accompanied by much uncertainty. 
One template would rarely work for all situations”.118 Others, including 
Jesse Norman MP, have argued that plans for formalisation should be 
abandoned arguing that Parliament’s role is to scrutinise and that once 
the Commons had voted for military action it could no longer hold the 
government to account; that “Ministers could simply blame MPs for 
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giving the go-ahead”, and as such, “far from strengthening Parliament, 
pre-authorisation weakened it”.119  

In evidence to the Political and Constitutional Reform Committee in 
October 2013, Lord Wallace, Lords Spokesperson for the Cabinet Office, 
summed up the complexity of the issue going forward: 

This Government, like its predecessor, has discovered as it goes 
into it that this is a great deal more complex than one thought. 
The definition of armed conflict and the deployment of forces has 
all sorts of ragged edges, questions of urgency and secrecy come 
in […]  

We are in the process of discovering we need a strong convention 
but how we actually interpret it, let alone how we legislate on it 
or whether we should legislate on it, is a large question. 
Legislation and judicial review go together and the Government 
has become much more sensitive about judicial review of military 
action.120  

However, the lack of progress on this issue in nearly four years remained 
a concern for many observers, most notably the Political and 
Constitutional Reform Select Committee who have long argued for 
Parliament’s role to be placed on a statutory footing. In a March 2015 
report on its work in the previous Parliament, the Committee stated: 

Although it is unambiguously the case that a convention 
has developed whereby the House of Commons should 
have the opportunity to hold a debate on conflict decisions 
before action is taken, unless there is an emergency, there 
is still no formal process through which the House of 
Commons is consulted, or legal requirement for 
consultation to occur. We have consistently called for this 
convention to be formalised, and for the Government to 
explain how it would fulfil the Foreign Secretary's 
statement of March 2011 that the Government would 
"enshrine in law for the future the necessity of consulting 
Parliament on military action". The Government has yet to 
respond to our latest report on this subject. We recommend 
that the relevant Committee in the next Parliament consider how 
the convention on consulting Parliament on decisions regarding 
armed conflict has developed over the 2010 Parliament, and 
report on how, if at all, the convention should be formalised.121 

A resolution?  
In order to achieve some progress, in the absence of legislative 
proposals, the Political and Constitutional Reform Committee 
recommended in a report in March 2014 that a parliamentary resolution 
setting out Parliament’s role in conflict decisions should be introduced 
as an interim measure.  

In doing so, the Committee argued that “a parliamentary resolution on 
this subject would serve as a useful interim step by embedding the 
current convention and clarifying some of the ambiguities that exist 
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under current arrangements”. Specifically, it would “have the effect of 
setting out in writing the procedure by which Parliament is consulted on 
conflict decisions, and create a strong political expectation that the 
Government would follow this procedure”.122  

As a resolution is not legally binding and, therefore, not open to legal 
challenge in the courts, the Committee also suggested that the 
problems associated with defining the threshold for parliamentary 
involvement, and defining those scenarios which could fall under the 
“emergency” caveat, would also be significantly less than they would 
be under a legislative approach.123 A resolution would also be more 
easily amended, and not open to legal challenge if elements contained 
within it were proving impractical or unworkable. The Committee also 
noted that the introduction of a resolution would also allow the 
Government more time to fully consider the implications of passing 
legislation in this area.124  

In the annex to its report the Committee produced the text of a possible 
draft resolution for consideration. That resolution is reproduced in 
Appendix One to this paper.125  

The proposal for a parliamentary resolution, either as a first step 
towards legislation, or as the sole means of formalisation, is one that 
has been met with support from many quarters. The draft resolution 
that had been proposed by the former Labour government in 2008 was 
one that was supported by Jack Straw, then Secretary of State for 
Justice and Lord Chancellor. Giving evidence to the Lords Constitution 
Committee in June 2013 he expressed his ongoing preference for that 
option. He suggested that “although, down the track, I would prefer to 
see the requirement for approval of military action by the House of 
Commons contained in legislation rather than a resolution, I was 
perfectly happy to opt for a resolution because it almost has the force of 
law in any case; the Prime Minister is not going to ignore it”.126  

In a House of Lords debate on 28 November 2013, Lord Maclennan 
argued for a resolution as the sole means of formalisation, and not just 
as an interim measure:  

I hope that the possibility of a statute will not be pursued. None 
the less, there is a strong case for parliamentary resolution: for 
setting out the requirements for the taking of action and for 
approving or rejecting the proposals of the Executive. Parliament, 
in particular the House of Commons, is the representative of the 
people, and the decision in most cases should be that of the 
people through their representatives. I therefore urge the 
Government not to seek hurriedly to reconcile the differences that 
have been made clear within it, but to think about the possibility 
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of couching a resolution in terms that are wide enough to cover 
most eventualities. In so doing, they would strengthen the basic 
protections of our constitution.127  

Lord Hennessy also advocated a resolution on the basis that 
conventions: 

…can be friable and fragile. They can crumble at the touch of a 
powerful, insensitive and determined Executive, especially in 
circumstances where one’s country and its allies are living and 
breathing in the shadow of potential armed conflict. 

House of Commons resolutions, by contrast, are things of sinew 
and, one would wish, endurance. I hope that the noble Lord, Lord 
Wallace, when he winds up, will give a more detailed explanation 
of why the coalition has ruled out the framing of a “Use of Armed 
Forces” resolution in time for it to be put to the House of 
Commons before the end of this Parliament128 

However, there are others who refute this position, arguing instead that 
resolutions are not legally binding and therefore achieve little more than 
the current convention does. In its July 2013 report on the 
Constitutional arrangements for the use of armed force the House of 
Lords Constitution Committee also rejected the notion that either a 
resolution or legislation was required. Instead they argued that the 
convention which has developed is the best means for exercising 
political control over the use of force. The Committee concluded: 

The existing convention [...] is the best means by which the House 
of Commons can exercise political control over, and confer 
legitimacy upon, decisions to use force. We do not think 
Parliament’s role should be formalised by way of legislation or a 
resolution; the risks that are associated with formalisation 
outweigh the benefits. We consider that the House of Lords is 
well placed to debate deployment decisions, but that the approval 
of such decisions should be for the House of Commons.129  

That report was debated in the House of Lords on 28 November 2013. 
In her opening statement Baroness Jay summed up some of the 
arguments for and against formalising Parliament’s role in statute. She 
stated:  

Those in favour of a formal process argue that parliament is the 
only body that can provide the necessary democratic legitimacy 
for a decision as important as this. It is argued that parliament’s 
role should be enshrined so that no Government can bypass it. If 
parliament’s role is formalised all concerned will understand the 
process that must be followed before force is deployed and that 
following due process will itself increase the legitimacy of any 
action [...] 

On the other side of the current debate, none of those against 
formalising Parliament’s role sought to argue that Parliament 
should have no role. However, the committee heard several 
arguments against having either a formal parliamentary resolution 
or primary legislation. They were problems of definition, the risk 
of challenge in the courts, the risk of parliamentary engagement 

                                                                                               
127  HL Deb 28 November 2013, c1613 
128  HL Deb 28 November 2013, c1615 
129  House of Lords Constitution Committee, Constitutional arrangements for the use of 

armed force, HL Paper 46, July 2013 

http://www.publications.parliament.uk/pa/ld201314/ldselect/ldconst/46/46.pdf
http://www.publications.parliament.uk/pa/ld201314/ldhansrd/text/131128-0003.htm#13112867000361


  Number CBP 7166, 8 May 2018 44 

in operational decisions, the need to preserve political and military 
flexibility, and the argument that, given our convention, more 
formal procedures are just unnecessary.130  

On that basis the Committee “concluded that much of the impetus for 
formalisation was to make a political statement rather than to correct 
deficiencies in the existing legal or military process”.131 

This attitude toward formalisation appeared to be shared by the former 
Prime Minister, David Cameron. In the House on 8 September 2014 he 
stated: 

[It] has been an interesting issue of debate and we have not come 
up with the final answer. There are problems with trying to write 
down every scenario into a law of the land. The convention that 
has grown up – it is now clear that the House of Commons 
should be consulted and a vote taken – is now very clearly 
understood on both sides of the House, and my personal view is 
that that might be better than trying to write everything down in 
some inflexible document that can create all sorts of legal 
problems of its own.132 

In evidence to the Political and Constitutional Reform Committee in 
September 2014 the then Deputy Prime Minister, Nick Clegg, expressed 
a slightly different view, reiterating the range of views within the 
Coalition Government that had resulted in little agreement being 
reached. He stated:   

I think the good news is everybody agrees on the substance, 
which is that the convention, the principle that it is this House 
that debates and votes and consents to British military forces 
being committed elsewhere in the world is the standing 
convention that will be adhered to at all times, other than those 
exceptions where any reasonable thinking person sees that there 
are overnight emergencies that require a military response. That is 
the good news. I think everybody accepts that. 

The bit that is eluding everybody, including, I have to be open 
with you, the coalition Government, is how you translate that, 
how you give effect, how you express that rationale […] 

There is this range of views, ranging from the original 
commitment that the then Foreign Secretary made through to the 
counsel that we received from the very august Select Committee 
in the House of Lords that we should not formalise it; of course 
there is a range of views, and as you know, I am on the more 
formal end. I have always been inclined to think that we should 
formalise this as fully as possible. We have already accepted […] 
that the recommendations should be reflected in the Cabinet 
Manual, when next revised, is something we will act upon. So we 
have already committed to reflect this convention in the Cabinet 
Manual, but I am not going to pretend to you that this difference 
of opinion between those people like myself, who think we 
should explore either a resolution of the House or possibly 
something even more formal to transcribe this convention into a 
fixed rule, is countered by those who, for perfectly sincere and 
sincerely-held views feel that—and that is the view of the House 
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of Lords Select Committee—is unwise, and we have not therefore 
arrived at an agreement.133 

The Government’s current position on legislation  
In April 2016 the then Defence Secretary Michael Fallon issued a 
Statement, in which the Government announced that it would no 
longer seek to table legislation codifying Parliament’s role in the 
deployment of the Armed Forces. He stated:  

We cannot predict the situations that the UK and its armed forces 
may face in future. If we were to attempt to clarify more precisely 
circumstances in which we would consult Parliament before 
taking military action, we would constrain the operational 
flexibility of the armed forces and prejudice the capability, 
effectiveness or security of those forces, or be accused of acting in 
bad faith if unexpected developments were to require us to act 
differently. This Government have demonstrated their 
commitment to the convention by the debates they have held in 
2013, 2014 and 2015, and their respect for the will of Parliament 
on each occasion. […] 

After careful consideration, the Government have decided that it 
will not be codifying the convention in law or by resolution of the 
House in order to retain the ability of this and future Governments 
and the armed forces to protect the security and interests of the 
UK in circumstances that we cannot predict, and to avoid such 
decisions becoming subject to legal action. 

We will continue to ensure that Parliament is kept informed of 
significant major operations and deployments of the armed 
forces. 

In response to criticism over the Government’s failure to consult 
Parliament before taking military action in Syria in April 2018, and 
subsequent Opposition calls for a War Powers Act to be introduced, the 
Prime Minister recently stated: 

By contrast, a war powers Act would remove that capability from 
a Prime Minister and remove the vital flexibility from the 
convention that has been established, for it would not be possible 
to enshrine a convention in a way that is strong and meaningful 
but none the less flexible enough to deal with what are, by 
definition, unpredictable circumstances […] 

Let me be absolutely clear what such a war powers Act would 
mean. It would mean that many smaller scale, timely and targeted 
interventions—like the action we have taken to alleviate further 
humanitarian suffering by degrading Syria’s chemical weapons 
capability and deterring their use—became unviable. They would 
be unviable because it would significantly reduce the effectiveness 
of any operations and endanger the safety of our servicemen and 
women… 

Put simply, making it unlawful for Her Majesty’s Government to 
undertake any such military intervention without a vote would 
seriously compromise our national security, our national interests 
and the lives of British citizens at home and abroad—and for as 

                                                                                               
133  Political and Constitutional Reform Committee, The Work of the Deputy Prime 

Minister 2014: Oral Evidence, HC 464, 9 September 2014  



  Number CBP 7166, 8 May 2018 46 

long as I am Prime Minister, that will never be allowed to 
happen.134 

4.2 The problems with formalising 
Parliament’s role 

Should any future government decide to introduce a resolution and/or 
legislate and place war making powers on a statutory basis, there are 
several issues that would require careful consideration. Over the years 
many of these issues have been considered in some depth by the 
relevant select committees, constitutional lawyers and other 
commentators, and in line with the broader debate, there is no 
apparent consensus of opinion.  

The main question is one of definition and how a resolution or 
legislation can adequately cover the spectrum of potential deployment 
scenarios and specifically pinpoint those which would trigger 
parliamentary involvement and those where the “emergency” caveat 
could be invoked. In those latter situations what circumstances would 
then require retrospective parliamentary approval? That leads on to the 
further question of how a resolution or legislation would deal with the 
escalation of a military operation, more commonly referred to as 
‘mission creep’. At what point would the Government be required to 
seek fresh approval from Parliament?   

In addition, should any legislation codify what information Parliament 
should have access to prior to making a decision? Should the legal 
advice of the Attorney General be published in full as part of that 
information and/or should Parliament be able to seek its own legal 
counsel? What would the impact be on operational effectiveness and 
should any resolution or legislation go so far as to enable Parliament to 
impose caveats on the use of force? Placing Parliament’s role on a 
statutory basis also raises issues of justiciability and the potential for 
legal challenge in the courts.   

Definitions  
The definition of conflict  

As evidenced by the ad hoc approach to Parliament’s involvement in the 
deployment of the armed forces, even after the introduction of the 
convention in 2011, by far the greatest problem for lawmakers has 
been how to define armed conflict or those conflict decisions which 
Parliament could reasonably expect to be consulted on. While the 
events of recent years have established some sort of rudimentary 
threshold for the current convention (see section 3.3 above), 
formalisation by way of a resolution or statute would undoubtedly 
require something more detailed.  

Early efforts to codify this threshold attempted to link a definition to 
those scenarios which would invoke the Geneva Conventions and the 
Laws of Armed Conflict.135 The draft resolution presented by the Labour 
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government in 2008 also favoured this approach. However, the Geneva 
Conventions do not define armed conflict and they have been criticised 
on the basis that they “lack clarity and are out of date”.136 It has been 
argued that the changing nature of military operations, and indeed the 
deployment of military technologies such as unmanned air systems and 
cyber capabilities, undermine the relevance of rules which were last 
amended in 1977.  

Specifically, the spectrum of operations is now so diverse that linking a 
definition of armed conflict to the Geneva Conventions has become 
increasingly unfeasible. For example, in April 2017 British military 
personnel were deployed in more than 30 operations in over 20 
countries.137 Those operations ranged from counter-piracy, training and 
humanitarian assistance to air policing, peacekeeping and stabilisation 
operations. At the time of writing British military forces are conducting 
offensive airstrikes against ISIS in Iraq and Syria; are deployed as part of 
NATO’s enhanced forward presence in Eastern Europe; and are 
contributing either military personnel or experts to eight UN 
peacekeeping missions138 and several NATO and EU missions 
respectively.139  

The emerging consensus now appears to favour defining any threshold 
for parliamentary involvement on the basis of the actual nature of 
operations. Yet, that in itself is not clear cut. Legislating for every 
scenario is acknowledged as unrealistic and yet there is no consensus on 
what types of operation should come within the remit of any resolution 
or statute. Lord Wallace provided a useful summary of this dilemma in 
the House of Lords debate in November 2013 when he stated:  

the definition of armed conflict and the decisions about 
deployment we are taking could take many forms. Those include 
whether or not one puts troops on the ground, sends cruise 
missiles or drones or sends a training unit to Mali, supported by a 
couple of transport planes, to deal with a situation in which one is 
dealing not with conflict, let alone with forces of another state, 
but with armed groups operating across borders in states which 
do not entirely control their own territory and one does not know 
how far they may have to go once they are there. That is very 
much where we are now [...] 

There are a number of other conflicts in Africa at the present 
moment—indeed, there have been a number of other requests 
for a couple of British transport aircraft or a training team—of the 
sort that we are likely to be find ourselves in in the coming years 
where the question of where the threshold comes is very difficult 
to operate...140 
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Former Chief of the Defence Staff, Lord Stirrup, also made the point to 
the Lords Constitution Committee that “even when you send people 
into areas of operation where you are not expecting them to use lethal 
force and the rules of engagement reflect that, nevertheless they always 
have the right of self defence”.141 Another former Chief of the Defence 
Staff, Lord Guthrie, has also expressed concerns over this issue. In an 
interview on the Today programme and reported in The Guardian in 
December 2007, Lord Guthrie asked “what do you mean by armed 
conflict?”, and suggested that “what we do is slide into war, you 
cannot avoid that. An apparently benign peacekeeping mission could 
turn into fighting. That happened in Bosnia. It could happen in Darfur 
too”.142 

Within the debates that have occurred over the last few years, 
commentators have therefore expressed varying opinions of where that 
threshold should lie. In evidence to the Political and Constitutional 
Reform Committee in March 2011, Professor White stated:  

I would argue against having a definition linked to the concept of 
war. Indeed, war in international law is no longer used or 
recognised as a legal concept [...] there is [also] a lot of 
international jurisprudence about what exactly is an armed 
conflict. I would argue to stay away from that. I agree that there 
has to be some sort of threshold to identify, but I think it should 
be quite a practical and factual rather than a legal one.143  

Professor Mike Clarke offered one possible option: 

If one was looking to establish a rough working threshold it might 
be where troops were going to be deployed overseas with the 
clear intention of engaging in conventional military combat 
operations.144  

Lord Stirrup supported this view:  

If you are looking for some sort of dividing line for when 
parliament should be consulted and when it should not, I would 
perhaps go along with Michael Clarke to the extent – and subject 
to the caveats I mentioned earlier about speed and secrecy of 
some operations – that if you are deploying forces out of country 
in the clear expectation that they will blow things up and kill 
people to achieve their objectives, I would have thought that it 
would not be unreasonable for parliament to take a view on that. 

You can identify a clear class of cases where that would be 
reasonable but inevitable there would be grey areas where it will 
be extremely difficult and a matter of political judgement.145  
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However, others including Professor White, have suggested that “any 
significant deployment of troops, whether we know it is going to be for 
combat purposes or even for peacekeeping purposes, should be 
governed by this process that we are looking at”.146 In his submission to 
the Political and Constitutional Reform Committee’s inquiry in 2013 he 
went on to state:  

Any War powers resolution or statute should avoid legal language 
such as ‘use of force’ or the presence of armed conflict and 
should be triggered by “any proposed decision to deploy 
significant numbers of British troops/forces to an overseas crisis, 
conflict or post-conflict situation […] 

Any statute should apply to any significant deployment of forces 
whether they are peacekeeping, peace support, peace 
enforcement or war fighting. To exclude peacekeeping forces on 
the basis that they traditionally do not become engaged as 
combatants might tempt the Government into sending the wrong 
sort of force in order to escape scrutiny, but in any case most 
modern peacekeeping operations are authorised by the Security 
Council to use force not only to defend themselves, but to defend 
civilians and, more broadly, their mandates. 147 

In its March 2014 report, however, the Committee itself argued against 
such a requirement.   

It should also be noted that the current convention is dependent 
on a shared understanding between Parliament and the 
Government about which decisions Parliament should have the 
opportunity to debate. We do not, for example, want the 
Government to be required to consult with or seek approval from 
the House on peacekeeping or training missions.148 

At the other end of the spectrum, former Foreign Secretary, Jack Straw, 
suggested that arming opposition forces, and providing equipment and 
training should be included in the threshold because “we would be 
going in for death and destruction by proxy”.149  

The inclusion of peacekeeping or training forces in any threshold would 
take parliamentary involvement beyond the current expectations of the 
convention. Arguably one of the dangers of being overly prescriptive 
and including such a diversity of operations in any resolution or 
legislation, is the potential for inertia within Parliament. Others fear that 
such extensive Parliamentary involvement would hamper the UK’s ability 
to act and in turn its military standing.150 

Exceptions and retrospective approval  

It is widely accepted that any resolution or legislation defining the role 
of Parliament will need to contain caveats, whether they be outright 
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exceptions or scenarios which will require the Government to seek 
retrospective Parliamentary approval.   

The deployment of Special Forces is acknowledged as one such 
reasonable outright exception. But what of military deployments that 
prove necessary in order to meet a UK international treaty commitment, 
such as NATO’s Article V?151 The publication UK Defence Doctrine, for 
example, considers treaty obligations a legitimate use of armed force in 
the protection of UK interests.152 Should Parliament be required to give 
approval to a military operation that has come about as the result of a 
pre-existing, legally binding, treaty obligation?153 

On the issue of retrospective approval more generally, in 2008 the 
Labour Government suggested in its response to the Joint Committee 
on the Draft Constitutional Renewal Bill that: 

the government believe that the potential dangers of either a 
retrospective approval process or a detailed debate on the merits 
of a conflict already underway outweighs the benefits in terms of 
democratic accountability. It may call into question the credibility 
of the UK’s use of force, damage international relations and 
threaten the security and morale of the UK armed forces […]  

it is also mindful of the possible implications of a parliamentary 
vote that was not supportive of an engagement that is already in 
progress and from which it is impossible to withdraw.154 

These concerns continue to be expressed in some quarters but from a 
government perspective, the debate on retrospective approval appears 
to have moved on since 2008. Under the convention, retrospective 
approval will be sought in an emergency situation where there is a need 
to protect a critical national interest or prevent a humanitarian 
catastrophe. While the latter scenario is self-explanatory, the question 
arises as to what reasonably constitutes a critical national interest and 
how should that be defined in legislation?  

The MOD publication UK Defence Doctrine sets out what the 
Government considers ‘legitimate interests’ when contemplating the 
use of armed force. In short, those interests are defined as:  

• Protecting the UK’s security – the integrity of the UK, its territorial 
waters and airspace. 

• Protecting the security of the UK’s dependent territories. 
• Responding to a UN Security Council Resolution 
• Treaty obligations 
• Promoting and defending the UK’s interests worldwide.155  

With respect to the last point, the publication states: 
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In view of the UK’s widespread interests and investments, as well 
as its critical dependence on a stable, secure international 
environment for trade, it is likely that threats to international 
security would also represent a threat to our national interests […] 
in certain situations the interests at stake may only be indirectly 
pertinent to the national interest, in a narrow sense, but it may be 
judged expedient to intervene on humanitarian, compassionate or 
moral grounds. 156 

Such a broad definition of national interest would arguably leave any 
government with considerable discretion as to Parliament’s role. As 
Baroness Jay noted in the Lords debate in November 2013:  

Any Government would also want to preserve flexibility to take 
defensive action or deploy force in an emergency. It is likely that 
any formalised process would leave a wide margin of discretion to 
the Prime Minister about when and where to see Parliament’s 
approval, and there might in the end be so many exemptions that 
the formal process itself became only theoretical.157  

In his written evidence to the Political and Constitutional Reform 
Committee in 2013 Professor White argued that “in most instances 
(including of self-defence and humanitarian necessity) there is time for 
Parliament to be involved in a meaningful way in decisions to deploy 
significant forces or to use military force. It would be an exceptional 
situation where the government has to deploy forces in an emergency 
without seeking Parliamentary approval”. As such he concluded that 
“prior co-decision making should be the norm and the exceptions 
should be carefully defined in order to prevent exploitation”.158  

In his previous evidence to the Committee in 2011 he provided more 
detail on what he considered to be the exceptional circumstances 
allowing for retrospective approval:  

In any piece of legislation or resolution I would have two clear 
exceptions... the necessity of self defence if the UK is under attack 
or one of our allies is under attack, that we don’t have any choice 
but to act. That is recognised in international law; that is our right, 
but also increasingly recognised is humanitarian necessity. If there 
is no alternative and there is a clear legal basis, as there is with the 
Security Council resolution, then I think those are the two 
instances where parliamentary approval can be retrospective.159 

In its draft resolution (see Appendix one) the Political and Constitutional 
Reform Committee considered that retrospective approval should be 
sought where Parliament was dissolved at the time of a conflict 
decision; deployment was necessary as a matter of urgency, or where 
the prior involvement of Parliament would prejudice the effectiveness of 
any action or the safety of military personnel. In all cases retrospective 
approval should be sought within 20 days. The only exception to 
seeking retrospective approval would be in the case of the latter 
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scenario where the laying of a report would prejudice national security 
or the UK’s international relations.  

In contrast, in a 2006 report the Lords Constitution Committee 
recommended that Parliament’s approval should be sought within “7 
days or as soon as feasible”.160 

Mission creep  

All military operations carry the inherent risk that the dynamics of the 
security situation will change, therefore requiring a shift in the tempo 
and intensity of operations. A peacekeeping operation has the potential, 
for example, to quickly shift into peace enforcement, as occurred in 
Somalia in 1993-94. British military forces were initially deployed to 
Afghanistan in 2001 in a post-conflict building and regional 
reconstruction role. Those forces were soon engaged in offensive 
operations at a much greater scale, over a protracted period of time.  

Any resolution or legislation would have to accommodate this potential 
for ‘mission creep’ and identify the point at which fresh approval for an 
operation should be sought from the House were the dynamics of that 
operation to change. This is a position supported by both Sebastian 
Payne, a Lecturer in Constitutional and Administrative Law at the 
University of Kent, and Professor White:  

Sebastian Payne: When the Government comes to the House of 
Commons they must indicate the scale and likely duration of the 
deployment, and that there should be an obligation to report 
back. Now, if the Government is required to indicate what the 
scale of the operation is then I think it follows that, were it to 
drastically change, there would be an obligation on them to seek 
fresh approval.161 

Professor White: I think any resolution or piece of legislation 
should require parliament to be regularly kept abreast of 
developments. That is part of the consultation. Any significant 
change in the nature of the deployment or rules of engagement 
or use of force should require further parliamentary approval.162 

However, what of those scenarios where unforeseen changes to an 
operation require an immediate military response? Arguably the need to 
seek fresh parliamentary approval could undermine operational 
effectiveness and limit the UK’s capacity for action. In such cases, should 
retrospective approval then be sought? Or should blanket approval for 
an operation be given at the outset?  

Access to intelligence and legal advice  
If the approval of the House for military action is established in a 
resolution or in statute, there is also the expectation that the House 
would require sufficient prior knowledge of issues such as the legal 
basis, likely duration, targeting, and size of any deployment in order to 
make an informed decision.  It is also considered likely that there would 
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be pressure for Members to be given access to intelligence briefings. 
Indeed, Thomas Raines, a Research Associate at Chatham House, 
writing of the Syria vote in 2013, suggested that the outcome of that 
vote “has shown that UK parliamentarians now require a higher burden 
of proof when making judgements on the use of force than they may 
have been, although that brings its own consequences, including on the 
international perception of the UK”.163  

The current convention makes no reference to the information that the 
Government should make available to Parliament prior to a debate on 
any conflict decision and as Lord Wallace confirmed in October 2013:  

It is a very strongly established convention that the advice given by 
the Attorney general which includes advice on interpretation of 
the law, contested areas where it might be open to legal 
challenge, for obvious reasons… should not be disclosed to 
Parliament. 164  

In the last eight years the Government has, however, attempted to 
provide greater information to Parliament ahead of any debate and vote 
on military action. Yet, it is worth noting that the information has been 
ad hoc, and, given its sensitivity, has been highly redacted and provided 
in many different forms.  

Ahead of the Libya debate in 2011, the Syria debate in 2013, the Iraq 
debate in 2014 a summary of the Attorney General’s advice on the 
legality of deployment was published. Many attributed the decision to 
publish shortened versions of the Attorney General’s legal advice as a 
reaction to the aftermath of the Iraq campaign in 2003 when two 
versions of the Attorney General’s legal advice eventually emerged, 
amidst much criticism. With respect to the Syria vote in December 2015 
the Prime Minister set out his justification for military action, including 
the legal basis, in response to a Foreign Affairs Select Committee report. 

On occasion, the Leader of the Opposition has also been briefed 
through the National Security Council (which was set up in 2010), at the 
invitation of the Prime Minister and on Privy Council terms.165 Then 
Labour leader Ed Miliband attended in 2011 to discuss Libya and in 
2013 to discuss Syria; while Harriet Harman attended in July 2015 to 
discuss Syria and ISIS.166 The Prime Minister confirmed on 17 April 2018 
that Opposition leaders had also been briefed, on Privy Council terms, 
prior to military action in Syria.167  
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In the House on 6 July 2016 the Prime Minister also indicated that the 
Chairman of the Joint Intelligence Committee was also privy to an 
advance copy of the Prime Minister’s statement or speech, in order to 
make sure that it accurately reflects the intelligence at hand.168 

Going forward, there are two issues to consider: whether the Attorney 
General’s advice should be published, in full, prior to any debate, and 
secondly, whether Parliament should have access to any available 
intelligence. Again, opinions differ across the political spectrum and the 
academic community on what information should be made available to 
Parliament, and how, and whether it should be set down in legislation.  

Publication of the Attorney General’s advice  

Professor White has expressed the view that “the legal advice coming 
from the Attorney General should be clear and laid before Parliament, 
because it is so important, so that Parliament can make a fully informed 
decision about supporting deployment of troops or not”.169 Sebastian 
Payne has also argued that the Attorney General’s advice should be 
published in full, “save and except for those elements that are clearly 
secret”.170 

In contrast, Professor Philippe Sands has argued that Parliament should 
not be given the Attorney General’s full legal advice “due to the 
sensitivity of some information and that any advice given to parliament 
will end up in the public domain”. Instead he offered two possible 
solutions. Firstly, that Parliament should explore ways of working with 
the Attorney General, possibly through the appointment of its own legal 
adviser who could consult and then provide a view on which Parliament 
can have a debate. Alternatively a parliamentary committee could retain 
independent legal advice on which to form its own view. Aspects of 
that advice could then be made public to the whole of Parliament.171  

This idea of Parliament seeking its own legal advice has received a 
significant degree of support. Baroness Falkner has supported this view, 
as has Professor White, who, although a supporter of the full 
publication of the Attorney General’s advice, commented to the Political 
and Constitutional Reform Committee: 

What has been happening, certainly with the recent legal advice, 
is you are just getting one side of the argument [...] if they [the 
government] are not prepared to put forward both sides of the 
argument then Parliament must seek advice on what the other 
side of the argument is.172 

However, there are other prominent academics who have disagreed 
with the notion of Parliament retaining its own legal adviser. By 
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publishing the Attorney General’s legal advice in full Sebastian Payne 
has suggested:  

Then you avoid what I would see as a ridiculous scenario of 
people waving their different opinions at each other in parliament 
and so on. [...] I am not happy with this model of Parliament 
having one opinion and the Attorney General having another…173  

Professor Mike Clarke has argued for a more middle-of-the-road 
approach:   

I think there is a case [for making legal advice public]. I think it will 
vary from case to case because certain operations may involve 
intelligence material that is known to the Attorney General and to 
the law officers which could not be produced... In most cases, 
there would be an advantage in, if not publishing the advice, at 
least making clear on what basis the advice was given. I think it 
would be difficult to say that all legal advice to the Government 
should be published, because that is a difficult principle.174 

Lord Wallace’s view on the suggestion that Parliament should retain its 
own legal adviser is that:  

Parliament is not a legal body. Parliament is a political body. It has 
lawyers within it and we all have lawyers we can consult... I am 
not sure that parliament itself needs formal legal counsel as you 
are suggesting, an alternative to the Attorney General, who 
would be the parliamentary adviser on all of these things. That is 
my instinctive response [...] 

Good lawyers can provide a whole range of legal opinions, 
depending on who asks them.175  

Access to intelligence 

The issue of access to intelligence is one that has also proven 
contentious in the past.176 National security and tactical considerations 
aside, it is also unclear how useful access to intelligence information 
would be as Members would be unlikely to be able to use any of this 
information during a debate in the House that was on the public record. 
For such information to be useful the House would have to sit in private, 
a procedure that was occasionally used during World War Two.  

In the subsequent debate on military action in Syria in April 2018, the 
Prime Minister raised the issue of sharing intelligence with Parliament: 

The Government make use of a wide range of sources of 
information, both those in the public domain and secret 
intelligence. In this case, drawing on the lessons of the past, we 
made a rigorous assessment of the available open-source material 
and intelligence about the Douma attack. Indeed, when my hon. 
Friend the Member for Gainsborough (Sir Edward Leigh) looked 
me in the eye and asked me to tell him that it was the Syrian 
regime that was responsible, I could do so in part because of the 
intelligence and assessment I had seen, and because I had 
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discussed that intelligence and assessment with senior security 
and military officials, the National Security Council and Cabinet. 

In the post-Iraq era, it is natural for people to ask questions about 
the evidence base for our military actions, including when we cite 
intelligence. They want to see all the information themselves. But 
we have an obligation to protect the safety and security of our 
sources. We must maintain secrecy if our intelligence is to be 
effective now and in the future. We have obligations to our 
partners to protect the intelligence they share with us, just as they 
protect intelligence we share with them, and we have to be 
judicious even in explaining the types of intelligence we use in any 
given case, or risk giving our adversaries vital clues about where 
our information comes from. 

The Government have access to all that information, but 
Parliament does not and cannot. This is not a question of whether 
we take Parliament into our confidence. It is a question of 
whether we take our adversaries into our confidence by sharing 
that material in a public forum. Officials have briefed Opposition 
leaders on Privy Council terms, and I have set out to the House 
elements underpinning our assessment, but our intelligence and 
assessment cannot be shared in full with Parliament. It is my 
responsibility to decide the way forward based on all the 
intelligence and information available to Government. I should 
make the decision as Prime Minister with the support of the 
Cabinet, and Parliament should hold me to account for that 
decision.177 

However, there are considered to be two possible mechanisms through 
which the House could be provided with intelligence information prior 
to making an informed decision on military action:  

• The Intelligence and Security Committee - The most 
appropriate mechanism is considered to be through the existing 
Intelligence and Security Committee (ISC). It was established in 
1994 by the Intelligence Services Act, and reformed by the Justice 
and Security Act 2013. Under that latter legislation the ISC 
became a Committee of Parliament; it was given greater powers 
and had its remit expanded to include the oversight of operational 
activity and the wider intelligence and security activities of 
Government. In addition to the work of the three intelligence and 
security agencies (MI5, MI6 and GCHQ), the committee now also 
examines the intelligence-related work of the Cabinet Office, 
including the Joint Intelligence Committee, the Assessments Staff 
and the National Security Secretariat. It also provides oversight of 
Defence Intelligence within the MOD and the Office for Security 
and Counter-terrorism within the Home Office.  
 
Members of the ISC are now appointed by Parliament and the 
Committee reports directly to Parliament.178 The Committee may 
also make reports to the Prime Minister on matters which are 
national security sensitive.  
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Consequently, the remit of the ISC could be expanded to analyse 
any intelligence relating to issues that may result in military action, 
and then make a recommendation to Parliament which could be 
used to inform any debate. However, a change to the remit of the 
ISC would likely require a further change to the Intelligence 
Services Act 1994.  
 

• Establish a new Joint Committee or Commons Select 
Committee - Alternatively, a Joint Committee or a Commons 
Select Committee could be established precisely for the purpose 
of providing this advisory role, along similar lines to the existing 
Joint Committee on Human Rights. In order to make the 
committee effective its rights of access to classified information 
and personnel would have to be set down in the Standing Order 
establishing the Committee. It would also be useful for any 
legislation to contain a clause referring to the establishment and 
role of such a Committee.  

This latter option was considered in some detail during the Lords 
Constitution Committee inquiry in 2005-06:  

The proposal of a joint committee was generally well received by 
witnesses in oral evidence. Tony Benn regarded a joint committee 
to be “a perfectly sensible thing to do…” but said that “it would 
be purely advisory”. Lord Lester and Clare Short regarded a joint 
committee as a useful complement to legislation requiring prior 
parliamentary approval. Clare Short also considered that getting 
the two Houses working together on such an issue would be a 
desirable thing. Professor Loveland considered that “there is a 
great deal to be said for a statutory regime which imposes ex post 
facto or continuing scrutiny”. Kenneth Clarke considered “very 
attractive” the proposal that a joint committee could receive 
privileged and secret information on a scale not available to the 
rest of the House, because much information was kept secret 
unnecessarily and “the reason most of it is kept secret is because 
it is embarrassing and not helpful for the government trying to 
make its case”. He did not agree with the idea that a select 
committee should recommend the initiation of military action. In 
evidence the Lord Chancellor told us that he considered the issue 
to be a matter for Parliament.179 

In its conclusion, however, the Committee considered that “the creation 
of such a committee would… duplicate the work of the existing House 
of Commons Defence and Foreign Affairs Select Committees”.180  

In its 2008 White Paper the Labour Government also stated its 
opposition to the establishment of a new committee of the House to 
oversee Parliament’s decision making. Instead it expressed the view that 
the involvement of existing committees in the approval process would 
be for the House of Commons to determine.181 
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Justiciability 
Concerns have been expressed that specifying Parliament’s role in 
primary legislation risks allowing the domestic courts the potential to 
rule on the lawfulness of a deployment decision. In contrast, the 
formalisation of Parliament’s role by way of a resolution would not incur 
the same risk as resolutions are not justiciable.   

The Lords Constitution Committee highlighted the recent case of Smith 
v Ministry of Defence in 2013182 as an example of an apparent 
increasing willingness on the part of the courts to become involved in 
decisions relating to the battlefield. In summary, the Supreme Court 
held that it is possible for certain actions and the decisions of service 
personnel on the ground, as well as certain planning and procurement 
decisions, to give rise to liability under the common law of negligence, 
as well as under human rights law. 

However, that ruling was not specifically related to the decision to 
engage in military action. Indeed many observers have argued that the 
Courts themselves consider questions of war powers as not suitable to 
judicial review. As Rosara Joseph notes in the book The War Prerogative: 

The courts have long asserted their jurisdiction to determine the 
existence and scope of the prerogative. In relation to the war 
prerogative, however, the courts have tended to limit their 
consideration of its existence and scope to a broad assertion of 
the Crown’s undoubted and exclusive prerogative to declare war 
and deploy the armed forces. They have not considered in depth 
or detail its precise existence or scope, as these have been taken 
as axiomatic, and matters over which the courts should properly 
defer to the Crown.183 

This is a view advocated by Professor Nigel White. He has argued that 
while “the courts would be concerned with clear abuse of the process”, 
they would not be concerned “with detailed arguments about the 
legality to going to war under international norms”. He suggests that:  

There is sufficient evidence of the Courts’ deference on such 
matters to be confident that they would not see this as an 
opportunity to assert powers of review over Government and 
Parliament. The Courts already recognise that these are decisions 
for the political organs making difficult judgements in constantly 
changing international security situations. […] 

Such an approach would continue under a War Powers Act given 
the rationale is that it is the type of governmental decisions that is 
not reviewable whether it is derived from prerogative powers or 
not.  

The reality is that the Courts would not present a brake on 
operational efficiency or the general ability of the executive to 
prosecute a war, but they would keep the Government and 
Parliament honest in the way they interpret a War Powers Act. 184 
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Dr David Jenkins of the University of Copenhagen School of Law shares 
this view:  

This does then open up the possibility of judicial review. I don’t 
think that is a danger... as the American example shows, 
American courts, even under the constitution, will not involve 
themselves in these questions. I don’t think there is any reason to 
think that British courts would as well, when you look at British 
jurisprudence, except in possibly the most extreme circumstances 
where you have a conflict between the Government and 
Parliament [...] the courts will stay out of these questions but they 
will reserve a power to get involved if there is some constitutional 
crisis in which you need the courts to act as some kind of safety 
valve.185  

Supporters of this position point specifically to the High Court cases in 
2002: R (on the application of Abbasi) v. Secretary of State for Foreign 
and Commonwealth Affairs186 and CND v the Prime Minister of the 
United Kingdom,187 which both considered that such matters were non-
justiciable. Ruling on the latter case, in which CND sought a ruling on 
the legality of military action against Iraq without a further UN Security 
Council Resolution, Mr Justice Richards stated:  

59. I am also satisfied, however, that the objections to the claim 
go deeper than that. First, the claim would take the court into 
areas of foreign affairs and defence which are the exclusive 
responsibility of the executive Government - areas that the court 
in R (on the application of Abbasi) v. Secretary of State for Foreign 
and Commonwealth Affairs [2002] EWCA Civ 1598 described at 
paragraph 106(iii) as "forbidden areas". Of course, the field of 
activity alone does not determine whether something falls within 
a forbidden area: "justiciability depends, not on general principle, 
but on subject matter and suitability in the particular case" 
(Abbasi, paragraph 85). In the course of his excellent submissions, 
Mr Rabinder Singh QC took us through the case-law of the last 20 
years to show the evolution of the courts' approach to that 
question and how far the courts have gone in identifying matters 
that can properly be the subject of judicial determination even 
though they fall within fields of activity once thought to be 
immune from review. He submitted that the subject matter of the 
present claim was one plainly suitable for judicial determination, 
namely a clinical point of law, and that to leave it within the 
exclusive province of the executive would be contrary to the rule 
of law. But that neat attempt to isolate a purely judicial issue 
ignores two important features of the present case:  

i) According to Mr Ricketts's evidence, the assertion of arguments 
of international law is part and parcel of the conduct of 
international relations; it is frequently important for the successful 
conduct of international affairs that matters should not be 
reduced to simple black and white, but should be left as shades of 
grey and open for diplomatic negotiation; and in relation 
specifically to Resolution 1441 it would be detrimental to the 
conduct of this country's international relations for the 
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Government to go further than its considered position. In the face 
of that evidence, it seems to me clear that the legal issue cannot 
in practice be divorced from the conduct of international relations 
and that by entertaining the present claim and ruling on the 
interpretation of Resolution 1441 the court would be interfering 
with, indeed damaging, the Government's conduct of 
international relations. That would be to enter a forbidden area 
[…]  

ii) A plain purpose of the present claim is to discourage or inhibit 
the Government from using armed force against Iraq without a 
further Security Council Resolution. Thus the claim is an attempt 
to limit the Government's freedom of movement in relation to the 
actual use of military force as well as in relation to the exercise of 
diplomatic pressure in advance. That takes it squarely into the 
fields of foreign affairs and defence. In my view it is unthinkable 
that the national courts would entertain a challenge to a 
Government decision to declare war or to authorise the use of 
armed force against a third country. That is a classic example of a 
non-justiciable decision. I reject Mr Singh's submission that it 
would be permissible in principle to isolate and rule upon legal 
issues e.g. as to whether the decision was taken in breach of 
international law. The nature and subject matter of such a 
decision require it to be treated as an indivisible whole rather than 
breaking it down into legal, political, military and other 
components and viewing those components in isolation for the 
purpose of determining whether they are suited to judicial 
determination. The same objections of principle apply to an 
attempt to isolate in advance a potential legal component of a 
possible future decision with a view to limiting the Government's 
freedom of movement when taking the decision itself. 

60. In the course of argument I suggested that justiciability might 
be an aspect of discretion. The contrast drawn was with the 
court's jurisdiction. Whilst I adhere to the view that justiciability is 
not a jurisdictional concept, it seems to me on reflection that it 
engages rules of law rather than purely discretionary 
considerations. They are rules that, in this context at least, the 
courts have imposed upon themselves in recognition of the limits 
of judicial expertise and of the proper demarcation between the 
role of the courts and the responsibilities of the executive under 
our constitutional settlement. The objections on grounds of non-
justiciability therefore provide a separate and additional reason for 
declining to entertain the claim. 

Despite this previous case law, there are some who argue that the 
involvement of the courts is inevitable, and is likely to stem from the 
ability of the courts to review any breach of process by the Government 
with respect to any war powers legislation. Sebastian Payne contends 
that:   

It is not because I think the courts necessarily want to meddle in 
questions of high policy in relation to war, but if you look at the 
supervisory jurisdiction of the High Court what they do is: one, 
interpret the scope of legislation; two, see if it has been properly 
followed. I don’t see how you can rule that out from happening, 
plus the growth of judicial review in general.188 
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In its March 2014 report the Political and Constitutional Reform 
Committee acknowledged the Government’s “wariness about the risk 
of Judicial Review if Parliament’s role in conflict decisions were set out in 
an Act of Parliament”.189 Indeed, in his evidence to that committee in 
October 2013 Lord Wallace concluded:   

We are in the process of discovering we need a strong convention 
but how we actually interpret it, let alone how we legislate on it 
or whether we should legislate on it, is a large question. 
Legislation and judicial review go together and the government 
has become much more sensitive about judicial review of military 
action [...]  

I think the Government has now reached the point, after three 
and a half years, of not wanting to take the initiative to provide 
something in law that will be open to judicial review.190  

Constraints on operational effectiveness  
There is a long-held belief that any role for Parliament should not 
impinge upon the operational effectiveness of the Armed Forces, or 
place Armed Forces personnel in danger. Previous parliamentary 
inquiries into war powers have largely avoided this topic, considering 
that it was for military commanders to determine the conduct of 
operations.  

However, there are those who contend that placing Parliament’s role on 
a statutory footing, and in particular specifying any process or 
timeframe, and the information to be provided, will hinder the military’s 
capacity for action, and may even lead toward the adoption of 
operational caveats, at Parliament’s behest.191  

In its July 2006 report the Lords Constitution Committee summarised 
the main concerns relating to operational effectiveness:   

Several witnesses regarded operational efficiency to be the key 
benefit of the present deployment arrangements, and one which 
could be undermined by greater parliamentary involvement in the 
process. Field Marshal Lord Vincent of Coleshill said that the 
success of many military operations relies on the need to maintain 
“secrecy, security and surprise”. Admiral Lord Boyce summarised 
his concern: 

“... all my experience over conducting or being involved with the 
conduct of several wars over the last five or six years or so is that 
those allies who go through the parliamentary process are frankly 
in my view not as operationally effective as those who do not ... I 
cannot see any advantage whatsoever in shedding the current 
practice of going to war from an operator’s point of view. I 
believe it would make us operationally far less effective and we 
would probably start to lose.” 

50. General Sir Rupert Smith also considered that an open debate 
about whether or not to deploy Armed Forces could risk 
compromising their effectiveness, which he considered to be 
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greatly enhanced by the opponent’s current expectation that “we 
will fight to win and that the popular will at home is more or less 
disaster-proof”. Lord Boyce told us that an open debate in 
Parliament on deployments could undermine six key aspects of 
Armed Forces operations: 

• escalating the conflict through rhetoric; 

• skewing decisions through access to only limited information 
(since a great deal of intelligence cannot be revealed in public); 

• compromising operational security by publicly discussing too 
much detail prior to action; 

• impairing flexibility of operational response if parliamentary 
approval is required for every change of the situation on the 
ground; 

• undermining clarity about the timetable for preparation, if it is 
contingent on a parliamentary debate or vote; 

• removing the ability of United Kingdom Forces to have 
“strategic poise” by giving the opponent early notice of intent.192 

Timing 

The timing of any parliamentary debate has exercised many in the 
House of Lords. As Lord Stirrup has noted:  

There are imperatives of time and secrecy, which do not apply in 
equal measure to all operations but do apply in some measure to 
all. Any process that hindered either of those two requirements to 
such an extent as to put the operational objectives at risk or to 
increase the risk to personnel would be a concern.193  

Lord Guthrie commented:  

I think that Parliament must have the right to approve but it may 
not approve too early, if that makes sense. I think that the military 
have to keep some things secret. They have to move very quickly 
if they are going to put out the embers before they become 
flames. It is difficult if you are having debates and that sort of 
thing going on at the same time as you are trying to prepare.194  

However, there are others who favour early debate as a means of 
avoiding any impact on military efficiency. Professor White is of the 
opinion that:  

Focus should be on the initial decision to deploy and not the day-
to-day command and control of an operation. 

I don’t think allowing MPs a decision making stage affects military 
efficiency; it just stops the military activity... the whole debate 
should take place before we get into arguments about 
operational efficiency.195  

Indeed there are those who would argue that early debate is also 
essential for the whole process of parliamentary approval to have 
credibility. While the 2003 vote on Iraq has largely been hailed as a 
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precedent for prior approval, many have argued that the timing of the 
debate, less than 48 hours before military action commenced,196 made 
approval almost inevitable as the momentum was moving very strongly 
in that direction. Indeed, military preparations had been going on since 
November 2002.197 By the time of the debate and vote on 18 March 
2003, almost 45,000 British military personnel and extensive air, land 
and naval assets were in theatre.  

Operational caveats 

Were parliamentary approval to be placed on a statutory basis, it is 
worth considering the extent to which the imposition of caveats on the 
use of force, in order for approval to be given, would become an 
entrenched part of the process.  

The operational caveats placed on several countries operating within the 
International Security Assistance Force in Afghanistan,198 by virtue of 
their Parliamentary mandates, were heavily criticised by NATO 
Commanders and the NATO Secretary General as a major hindrance to 
the operational effectiveness of forces, and with the potential to 
undermine the objectives of the operation more generally. The use of 
caveats in Afghanistan is something which British military commanders 
were highly critical of. 199  

Some consider, however, that even under the convention this potential 
exists. In its motion on Iraq in 2014 the Government specifically 
excluded the possibility of military action in Syria, due to the lack of a 
Parliamentary consensus.200 However, writing in The Daily Telegraph in 
September 2014, RUSI Director General, Michael Clarke, questioned the 
limits that had been imposed on British operations in the fight against 
ISIS. He commented:   

It is the first time that Britain has not joined a relevant US-led 
coalition from the beginning. Being there for combat, “on day 
one” has been an implicit principle of British military planning for 
a very long time. Worse, from a military point of view, we go into 
this with a big political caveat that operations cannot extend to 
Syria.  

In truth, there are not so many meaningful ISIS targets to attack in 
northern Iraq. Warfare is ultimately about attacking an enemy at 
its centre of gravity and in the case of ISIS that definitely resides in 
Syria.  

The British military was always privately contemptuous of those 
allies whose forces went to Afghanistan beset with “national 
caveats” that limited what their troops could and could not do. 
But now British forces join this US-led coalition more than a 

                                                                                               
196  The debate and vote was held on 18 March 2003. Military action commenced in the 

early hours of 20 March 2003.  
197  A chronology of MOD preparations prior to the Iraq conflict is detailed in the MOD 

publication Operations in Iraq: First Reflections, July 2003 
198  Most notably Germany.  
199  This is examined in greater detail in Library briefing SN04854, The International 

Security Assistance Force in Afghanistan, February 2009  
200  Parliament had rejected a Government motion on the use of force in Syria only a 

year previously (see section 3.2). This lack of consensus was referred to by the Prime 
Minister in his statement on military action against ISIS on 26 September 2014 
(c1266) 

http://www.parliament.uk/briefing-papers/SN04854/the-international-security-assistance-force-in-afghanistan
http://www.parliament.uk/briefing-papers/SN04854/the-international-security-assistance-force-in-afghanistan
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month after the operation began, behind France, Australia, Saudi 
Arabia, Jordan, the Emirates, Bahrain and Qatar and with a caveat 
that limits their operations to the periphery of the campaign. The 
Americans well understand the vicissitudes of democracy and are 
not making too much of this, but it comes as an unwelcome 
novelty for British military chiefs.201 

                                                                                               
201  “Cameron failed to take the lead against ISIS”, The Daily Telegraph, 26 September 

2014 
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5. Conclusion  
Defining parliamentary approval for military action, in either a resolution 
or legislation, in a way that provides Parliament with a meaningful role, 
yet safeguards the Government and military’s capacity to act, is 
paramount. Yet it is fraught with difficulties and potentially raises more 
questions than it resolves.  

As outlined above, all of the issues involved in drafting legislation have 
no definitive answers. Government Ministers, MPs, commentators and 
constitutional experts alike all have different expectations and different 
opinions on what a resolution or legislation should achieve. This 
dilemma also lies at the heart of the current convention and arguably is 
one of the reasons advocates are pushing for a more formalised 
solution.  

There are no right or wrong answers and possibly this circle will never 
be squared. Achieving a solution acceptable to all will require immense 
political will and as such, makes the continuation of the current 
convention a much more likely prospect for the foreseeable future.  
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Appendix One - Political and 
Constitutional Reform Committee: 
Draft Resolution on Parliament’s 
Role in Conflict Decisions (HC 892, 
March 2014) 
That an humble Address be presented to Her Majesty praying that 
decisions of Her Majesty’s Government relating to the use of force by 
Her forces outside the United Kingdom be made subject to the 
following provisions. 

1. Approval required 

(1) The approval of this House should be obtained for a conflict decision 
made after [insert appropriate date]. 

(2) A conflict decision is a decision of Her Majesty’s Government to 
authorise the use of force outside the United Kingdom by UK forces. 

(3) Approval for a conflict decision has been given if the decision is 
covered by an approval given in the way set out in paragraph 2 below. 

(4) In these provisions “UK forces” means forces from the regular forces 
or the reserve forces as defined in section 374 of the Armed Forces Act 
2006. 

2. Process for approvals 

(1) The Prime Minister seeks approval for a conflict decision by laying 
before this House a report setting out:- 

(a) the terms of the decision to be approved; 

(b) the circumstances necessitating the use of force by UK forces; 
and 

(c) the information about objectives, locations and legal matters 
that are    necessary for Parliament to consider the terms to be 
approved. 

(2) Approval should be sought by the Prime Minister as soon as 
practicable after the government has formulated a policy involving the 
use of force outside the United Kingdom by UK forces. 

(3) This House gives the approval by resolving to approve the terms set 
out in the Prime Minister’s report. 

(4) This House may send a message to the Lords asking for its opinion 
on the terms on which approval has been sought. 

3. Exceptions to requirement for approval: urgency 
 
(1) Prior approval is not required for a conflict decision if such a decision 
is necessary as a matter of urgency, and it would therefore not be 
possible to obtain a resolution in advance. 
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(2) If the condition in sub-paragraph (1) of this paragraph is met, then 
the Prime Minister should:-  

(a) set out in a Report to the House the reasons that Her Majesty’s 
Government was of the opinion that the conflict decision was 
necessary as a matter of urgency, and it was therefore not 
possible to seek the House’s approval in advance; and 

(b) seek retrospective approval from the House no later than 20 
days after a conflict decision has been made. 

 
4. Exceptions to requirement for approval: security 
 
(1) Prior approval is not required for a conflict decision if the public 
disclosure of information about the conflict decision would prejudice:- 

(a) the effectiveness of any action to be taken; or 

(b) the safety of the UK forces, members of other forces assisting 
UK forces,  or other persons assisting those forces. 

 
(2) If the condition in sub-paragraph (1) of this paragraph is met, then 
the Prime Minister should:- 

(a) set out in a Report to the House the reasons that Her Majesty’s 
Government was of the opinion that the public disclosure of 
information about the conflict decision could prejudice one of the 
conditions set out in sub-paragraph (1) of this paragraph; and 

(b) seek retrospective approval from the House no later than 20 
days after a conflict decision has been made. 

(3) But, in a case involving the condition set out in sub-paragraph (1), 
retrospective approval does not have to be sought so long as the 
circumstances set out continue to exist or the laying of the report could 
prejudice national security or the UK’s international relations. 

5. Exceptions to requirement for approval: special forces 
 
(1) Approval is not required for a conflict decision if the decision covers 
one or both of the following only:- 

(a) members of the United Kingdom Special Forces; or 

(b) other members of UK forces for the purpose only of their 
assisting (directly or indirectly) activities of the United Kingdom 
Special Forces. 

(2) “United Kingdom Special Forces” means any forces that are part of 
the Ministry of Defence Directorate for which the Director Special Forces 
has responsibility. 

6. Exceptions to requirement for approval: Parliament dissolved 
 
(1) Prior approval is not required for a conflict decision if the decision is 
made at a time when Parliament is dissolved. 
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(2) If the condition in sub-paragraph (1) of this paragraph is met, then 
the Prime Minister should seek retrospective approval from the new 
House no later than 20 days after the day of the first meeting of the 
new House. 
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Appendix Two – International 
Comparisons 
Making comparisons with other countries is complicated by the fact that 
each has its own unique political history and level of military 
sophistication. The following tables therefore represent various attempts 
to summarise, in a simple way, the role of other Parliament’s when 
approving military action.  

In October 2006 the Geneva Centre for the Democratic Control of the 
Armed Forces (DCAF) conducted an exercise which charted the status of 
a select number of Parliaments in relation to their role in the 
deployment of the Armed Forces. The outcome of that survey, Sending 
Troops Abroad, is set down as follows:202  

 

 

 

 

 

 

 

                                                                                               
202  Geneva Centre for the Democratic Control of Armed Forces, Sending Troops 

Abroad, October 2006 

http://www.dcaf.ch/Publications/Sending-Troops-Abroad
http://www.dcaf.ch/Publications/Sending-Troops-Abroad
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In 2010 DCAF published a further study entitled Parliamentary War 
Powers: A Survey of 25 European Parliaments. The following table is 
derived from that study: 

 

 

Further Reading  

• More detail on international comparisons is available in Library 
briefing RP08/88, Parliamentary Approval for Deploying the 
Armed Forces: An Introduction to the Issues, November 2008.  

• Geneva Centre for the Democratic Control of Armed Forces, 
Occasional Paper No.22, Parliamentary War Powers Around the 
World, 1989-2004, 2010 

 

 
 

 

https://www.dcaf.ch/sites/default/files/publications/documents/OP21_FINAL.pdf
https://www.dcaf.ch/sites/default/files/publications/documents/OP21_FINAL.pdf
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/RP08-88
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/RP08-88
http://dcaf.ch/sites/default/files/publications/documents/OP_22.pdf
http://dcaf.ch/sites/default/files/publications/documents/OP_22.pdf


 

BRIEFING PAPER 
Number CBP 7166, 8 May 
2018 

 The House of Commons Library research service provides MPs and their staff 
with the impartial briefing and evidence base they need to do their work in 
scrutinising Government, proposing legislation, and supporting constituents. 

As well as providing MPs with a confidential service we publish open briefing 
papers, which are available on the Parliament website. 

Every effort is made to ensure that the information contained in these publically 
available research briefings is correct at the time of publication. Readers should 
be aware however that briefings are not necessarily updated or otherwise 
amended to reflect subsequent changes. 

If you have any comments on our briefings please email papers@parliament.uk. 
Authors are available to discuss the content of this briefing only with Members 
and their staff. 

If you have any general questions about the work of the House of Commons 
you can email hcinfo@parliament.uk. 

Disclaimer - This information is provided to Members of Parliament in support 
of their parliamentary duties. It is a general briefing only and should not be 
relied on as a substitute for specific advice. The House of Commons or the 
author(s) shall not be liable for any errors or omissions, or for any loss or 
damage of any kind arising from its use, and may remove, vary or amend any 
information at any time without prior notice. 

The House of Commons accepts no responsibility for any references or links to, 
or the content of, information maintained by third parties. This information is 
provided subject to the conditions of the Open Parliament Licence. 

 
 

 

mailto:papers@parliament.ukA
mailto:hcinfo@parliament.uk
http://www.parliament.uk/site-information/copyright/open-parliament-licence/

	1. Introduction
	1.1 The Royal Prerogative1F
	1.2 The role of Parliament in military action prior to 2011
	World War Two (1939-1945)
	Korean War (1950-53)
	Suez Crisis (1956)
	Falklands Conflict (1982)
	Gulf War (1991)
	Kosovo (1999)
	Iraq (2002-2003)
	Afghanistan (2001-2014)


	2. Attempts at reform
	2.1 Labour’s proposed Governance of Britain reforms – 2008
	2.2 Position of the then Conservative and Liberal Democrat opposition

	3. Emerging parliamentary convention
	3.1 Initial observations on the convention and the Libya conflict (2011)
	3.2 Evolution of the convention
	Military involvement in Mali (2013)
	Syria – alleged use of chemical weapons (August 2013)
	Military action against ISIS in Iraq (September 2014)
	Extension of military action against ISIS into Syria (December 2015)

	3.3 Has clarity on the Convention been achieved?
	Is there a Convention threshold?
	Impact of the recent military action in Syria (April 2018)


	4. Prospects for formalising Parliament’s role
	4.1 Codifying the convention
	A resolution?
	The Government’s current position on legislation

	4.2 The problems with formalising Parliament’s role
	Definitions
	The definition of conflict
	Exceptions and retrospective approval
	Mission creep

	Access to intelligence and legal advice
	Publication of the Attorney General’s advice
	Access to intelligence

	Justiciability
	Constraints on operational effectiveness
	Timing
	Operational caveats



	5. Conclusion

